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• 

2 

Q 

Did you sniff that — 


3 


MR. SUTTON: Objection, your Honor. 

I 


4 ! 


THE COURT: On what ground? 


5 


MR. SUTTCN: lie is leading him. 


6 


THE COURT: Overruled. Go ahead. 


7 

A 

Yes. 


8 

Q 

Was it cocaine? 


9 


MR. SUTTON: Objection. 

10 

A 

Cocaine, yes. 

1 

11 


THE COURT: Overruled. 


12 

Q 

Did you meet with Barry on November 12, 1973? 


13 

A 

Yes. 


14 

Q 

Where did that meeting take place? 


15 

A 

In the store. 


16 

Q 

Had arrangements been made to sell anything tc 


17 

the agent on 

that day? 


18 

A 

Yes. 


19 

Q 

By the way, did you know at the time that Barry 


20 

was an agent? 



21 

A 

No. 


22 

Q 

Would you tell us what arrangements were made 


23 

about meeting with Barry regarding the sale on November 12th. 


24 

A 

Around November 11th I received a call from 



25 


Victor Blanco. He told me that Barry was interested in one 
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eighth, because the sample that I had given him he had liked 


Q After you received this phone call from Victor 

Blanco, did you do anything to obtain that eighth of a kilo¬ 


gram? 


A Yes, I informed Diaz-Martinez about it. 

Q Do you know when you informed him? 

A On the 11th in the afternoon. 

Q What did you tell Diaz-Martinez? 

A That on the 12th Victor Blanco and Barry would 

come to pick up the one-eighth of cocaine. 

Q What did he respond? 

A He said that it was all right, that on the 12th, 

around 4 p.m. in the afternoon the eighth of cocaine was going 
to be at the store. 

Around 1 p.m. Felipe Miranda and Diaz-Martinez arrived. 

Q What happened then? 

A Again I told him that at 4 p.m. Barry and Victor 

Blanco were going to come. 

Q What did he say? 

A He said. Yes," that at 4 p.m. the eighth of 

cocaine was going to be at the shop. 

Around 1 p.m. Felipe Miranda and Diaz-Martinez were at 
the store and then they left the store. 
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Israel Martinez then told me that I should wait (or 
a phone call from him. Around one hour later 1 received the 
phone call from him and he told me that if Luis Miranda came 

by, I should send him to Juanita Guzman. 

Q I. that the apartment at 239 South Fourth Streejt? 

Yes. 

l>id Barry arrive at the clothing store that 


A 

Q 


afternoon? 

A 

Q 

A 


Yes, on two occasions. 
Did he come with anyone? 
With Victor Blanco. 


q What happened the first time he came to the 

clothing store? 

A Victor Blanco and Barry arrived at the store anc 

I told him that the eighth of cocaine had not arrived yet and 
I ashed him to come back later and they left. 
q Did they come back later? 

A Yes, latar. 

q What — 

A (Continuing) But before that Felipe Miranda 

came and he give me one-eighth of cocaine. 

q When the agents were there — when Barry was 

there, did you make a phone call to anyone? 

A I don't remember. 
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0 Did you call Juanita's house? 

A Yes. When Victor Blanco arrived and the 

cocaine had not arrived yet, I called up Juanita and Juanita 
told me that Felipe was on his way with the cocaine to c?o to 
the store. 

Q Now, you said there came a time when Felipe 

delivered you the eighth of cocaine; is that correct? 

A Yes. 


in? 


Q 


Do you remember in what kind of package it was 


A Around 3 p.m. — 

MR. KIMELMAN: I uo not believe he understood, 
your Honor. 

THE COURT: Strike that out. 

Ask him another question, if you wish. 

MR. KIMELMAN: Yes. 

THE WITNESS: It was around 3 or 4 p.m. 

MR. SUTTON: Is there any reason why the ques¬ 
tion and answer shouldn't be stricken? 

THE COURT: I said to strike the statement out. 

MR. SUTTON: Which one? 

THE COURT: Mr. Kimelman said, "I do not think 
he understood the question." 

MR. SUTTON: Thank you. 
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Q Do you remember what the package looked like? 

A It was a small box and inside there was one- 

eighth of cocaine and Felipe gave it to me. 

Diaz had already told me that I should keep it in the 
basement and so 20 or 25 minutes later Victor Blanco and 
Barry arrived. 

Q "What happened when they arrived? 

t 

A I told them that the cocaine was already there 

I left Felipe in front of the shop and I went down to the 
basement with Victor Blanco and Barry. 

Q When you got to the basement, what happened? 

A The cocaine was there. 

Q Did you show the cocaine to Barry? 

A Yes, I showed it to him. 

Q Did you have a conversation about the cocaine? 

A Yes. 

Q Do you remember any of that conversation? 

A That he liked it, that he was going to buy it. 

Q Did you discuss the price of the cocaine? 

A No, because he was a customer, whatever was 

said to him to pay he would pay. 


Did you tell him the price of this eighth of 


a kilogram? 


Diaz had told me to charge him $2,900. 
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MR. SUTTON: Objection. 

THE COURT: What is the basis of the objection? 

MR. SUTTON: He is not responsive. 

THE COURT: May I have the question? 

(Question read.) 

MR. SUTTON: He is adding matters not relevant 
to the question. 

THE COURT: May I have the question. 

(Question reread.) 

THE COURT: I will allow it to stand. I agree 
it is not responsive. The difficulty is obvious with 
this witness and I am not going to interpret the 
objections in the strictest sense. If it is relevant 
to the question, if it is testimony that would normally 
be admissible under a proper question, I will allow it. 
If it wouldn't be admissible under any question, then 
I will strike it. 

Go ahead. 


MR. KIMELMAN: Yes. 

Q Did you get paid any money for that one-eighth 

of a kilogram? 

A He liked the cocaine and he wrapped it up and 

he then said to me, "My partner who is the one that has the 
money is outside in the car." 
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V i 

* 

We exited the store and we went to the car where his 
partner was and he paid me $2,900. I went to the store and 
I hid that money behind — about one hour later Israel Diaz- 
Martinez came and I gave him the $2,900. 

Q Did he give you any money in return? 

A No. 

Q After November 12th, did there come a time wher 

Victor Blanco approached you about doing further deals with 
Barry? 

A Yes. 

Q What did Victor Blanco say to you? 

A That Barry was interested in half a kilo of 


cocaine. 


MR. MAHLER: May we have a date on this. Judge? 
THE COURT: That will be cross-examination. 

If you can fix it, Mr. Kimelman, please do it. 

Q Do you recall the date that Victor Blanco 

told you that Barry wanted half a kilo of cocaine? 

A November 19th, approximately. 

Q And what did you tell Victor Blanco? 

A That I would see if Israel Martinez had that 


quantity. 

Q Had you ever sold a half of a kilo of cocaine 


before? 
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2 

A No. 


3 

Q Do you know if Israel Diaz-Martinez had ever 


4 

sold as much as half a kilo — 


5 

THE COURT: Did you ever see him sell, turn 


6 

over? 


7 

Know come 3 from many sources and it may well 


8 

be pure hearsay and rumor. 


9 

THE WITNESS: No, he would buy cocaine and he 


10 

would — 


11 

MR. SUTTON: Objection, your Honor. 


12 

THE COURT: Strike everything after "No." 


13 

I wish you would follow up with questions. 


14 

I said it would discourage the witness from continuing 

15 

to answer after he has already responded. 


16 

MR. KIMELMAN: The only thing I could do is 


17 

interrupt him. 


18 

THE COURT: After vou have heard the answer 


| 

19 

and it is responsive, follow in with the next question 


20 

MR. KIMELMAN: Yes. 


21 

THE COURT: If the question requires a yes or 


22 

no and you kn<. he is responding yes or no, give him t 

\e 

23 

next question. 


24 

MR. KIMELMAN: Yes. 

• 

25 

Q Did you ever see Israel Diaz-Martinez sell 
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2 

minutes are there to determine whether there is 


3 

probable cause to bring your client into the conspiracy 


4 

and nothing else. 


5 

MR. MAHLER: I believe there has to be a 


6 

sufficient indictment to bring my client before this 


7 

Court in the very first instance. 


8 

THE COURT: Why don't you make a motion to 


9 

dismiss the indictment? 


10 

Would you like to do that? 


11 

MR. MAHLER: Yes. 


12 

THE COURT: Motion denied. United States against 


13 

Costello. 


14 

Now seat the jury. 


15 

(Jury present.) 


16 

THE COURT: Please continue. 


17 

► 

DIRECT EXAMINATION 


18 

BY MR. KIMELMANx (Cont.) 


19 

Q Mr. Fiffe, did you have a conversation with 


20 

Mr. Diaz-Martinez about obtaining a half-kilogram of cocaine 


21 

for Barry — just yes or no? 


22 

A Yes. 

. 

23 

Q Do you recall when this conversation occurred? 


24 

A Around the 19th. 


25 

Q What did you say — 
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A or maybe before that/ maybe the 17th. 

Q What did you aay to Diaz-Martinez respecting 

this half kilogram of cocaine? 

A That the customer Barry was interested in half 

a kilo. 

Q What did he say to you? 

A That he was waiting for the arrival of some 

cocaine/ but that it had not arrived and he didn't know when 
it was going to arrive. 

Q Did he tell you if he had any cocaine to sell 

at that time? 

A No, he said thathe was waiting for it. 

Q Did you ask anybody else? 

A That he had some, but not that much. 

Q Did you ask anybody else to help you get the 

half kilo for Barry — 

MR. SUTTON: Objection. 

TBE COURT: May I have the question? 

(Record read.) 

THX COURT: What is the grounds of that object¬ 
ion, Mr. Sutton? 

MR. SUTTON: I will withdraw it, your Honor. 

THE COURT: Goahead. Answer the question. 

A Yes. 
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Q Who did you ask? 

A To Bermudez. 

Q Do you see Mr. Bermudez in the Courtroom today? 

A (Indicating.) 

THE COURT: Let the record show that the 
witness pointed to defendant Eduardo Bermudez. 

Q How do you know Mr. Bermudez — 

MR. KIMELMAN: Your Honor, if I may withdraw 
the question? 

Q When did you first meet Eduardo Bermudez? 

A I saw him several times because he used to go 

to buy clothing at the store. 

Q Did you ever see him in the company of Mr. 

Israel Diaz-Martinez? 

A Yes, they used to talk. 

Q Where did you see them together? 

A Well, sometimes when Mr. Bermudez would come to 

the store, Mr. Diaz-Martinez would be in his office in the 
back of the store, and the customers would go to that back 
room to have a drink with him or to sniff a little. 

Q Did you ever see Mr. Bermudez and Mr. Diaz — 

MR. SUTTON: Your Honor, respectfully move to 
strike the answer as not responsive. 

THE COURT: Motion denied. 
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Did you aver see Mr. Diaz-Martinez and Mr. 


Bermudez sniff cocaine together? 
A Once or twice. 


Where did you see this? 

In the back room of the store. 

Did you ever sniff cocaine with them in the 


back room of the store? 


Yes. 


Q Now, you said that you asked Mr. Bermudez about 

the half kilo of cocaine; is that correct? 

A Yes. 


occur? 


What date, if you remember, did this conversati< 


A November 19th. 

Q Where did the conversation occur? 

A At the store. 

Q What happened when Mr. Bermudez got to the store 

on November 19th? 

A He went to the stove to buy some clothing and 

then I told him that a customer of Mr. Diaz, Mr. Barry, was 
interested in half a kilo of cocaine. 

Q Did you tell him that he was a cocaine customer? 

A Yes. 

Q Did you tell him anything about your conversatio 
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2 

with Mr. Diaz? 


3 

A You mean if I told him? 


4 

Q Yes. 


5 

A Yes. 


6 

Q Did you tell him what Mr. Diaz had said to you 


7 

about Mr. Diaz being able to obtain the cocaine? 


8 

MR. SUTTON: I rise reluctantly. I do under¬ 


9 

stand your Honor's ruling before that you would let 


10 

leading questions in, but I find it will be very 


11 

difficult on my cross-examination to permit leading 


12 

questions like this and follow-up with cross-examinatio 

n 

13 

in order to find the sequence of these things and find 


14 

the foundation, and I would object a**d I would ask that 


15 

the prosecutor be asked to form proper questions. 


16 

notwithstanding the time factor that it may be a little 


17 

longer. 



THE COURT: I find this is a proper question. 

A 

19 

I assume what you are saying is that your objection is 


20 

because of leading? 


21 

MR. SUTTON: Yes. 


22 

THE COURT: Objection overruled. 


23 

(Question read.) 


24 

A Yes. 


25 

Q Now, did Mr.Bermudez give you anything on that 
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i 1 

day in the clothing store -- 


3 I 

MR. SUTTON: May it please the Court, I think 


4 

your Honor has ruled before that when a question 


5 

requires a yes or no answer that you would require the 


6 

yes or no and everything after that would be stricken. 


7 

THE COURT: That's my fondest hope. I won't 


8 

adhere strictly to that ruling. The difficulty with 


9 

this witness is obvious and I am not going to delay the 


10 

trial for any technical and formalistic reasons. 


11 

May I have the question? 

12 

(Question read.) 


13 

THE INTERPRETER: You want me to give the answer 

t 

14 

THE COURT: Yes. 


15 

THE WITNESS: No, he arrived at the store and 


16 

he invited me to sniff and I took the opportunity — 


17 

THE COURT: Strike everything after "no." 


18 

The jury disregard it. 


19 

THE COURT: Mr. riffe, try to answer only the 



question. 


21 

BY MR. X1MELMAN: 


22 

Q Did you sniff any cocaine with Mr. Berrauder in 


23 

the clothing store? 


24 

MR. SUTTON: I am sorry, your Honor. 


25 

THE COURT: What is wrong with the question? 
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MR. SUTTON: It is the same leading kind of thi 
that I find difficulty with. 

Now, I must put it to the record and your Honor 
can rule against me. 

THE COURT: Objection overruled. 

MR. SUTTON: Thank you. 

THE INTERPRETER: The answer was yes. 

BY MR. KIMELMAN: 

Q Whose cocaine was it? 

MR. SUTCON: Objection, your Honor. 

THE COURT: Sustained as to form. 

Q Did Mr. Bermudez give you the cocaine that you 

sniffed? 

THE COURT: Mr. Sutton rises again on the grounds 
that it is leading. Objection overruled. The record 
has it. 

MR. SUTTON: Thank you. 

THF. INTERPRETER: The answer is yes. 

Q What did Mr. Bermudez say to you about getting 

the half kilo of cocaine? 

MR. SUTTON: Objection. 

THE COURT: Overruled. 

A I explained to him and he told me that he could 

obtain it and then I told him that — 
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your objection and say on the ground it is leading and 
I will understand. 

MR. KIMELMAN: May we have the last question 
and answer? 

THE COURT: Yes. 

(Testimony read.) 

MR. KIMELMAN: May I ask the question again? 

THE COURT: Do what you like. I can have the 
reporter read it back or you can ask it again. Do 
whatever you prefer to do. 

MR. KIMELMAN: I prefer to ask it again. 

THE COURT: All right, seat the jury. 

(Jury present.) 

DIRECT EXAMINATION 

BY MR. KIMELMAN (Continuing): 

Q What did Mr. Bermudez say to you about his 

obtaining the half kilogram of cocaine — 

THE COURT: And what did you say to him? 

MR. KIMELMAN: Thank you, your Honor. 

A He told me that he could obtain it. 

Q What did you say to him? 

A That I would take him to Victor Blanco's house 

so that they could maek an agreement. 

Q Did you go to Victor Blanco's house? 
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THE COURT: Strike it out. 

THE WITNESS: — that it could be obtained 
THE COURT: Strike it out. I »aid I want to 

know who said what. 

THE WITNESS: Bermudez said that the business 
could be done, that he would sell the half kilo to 

Barry. 

q What did Victor Blanco say? 

A That it was all right. 

q What did you say? 

A Well, I was — well, the business was between 

them. I was there, but they were the ones who were going to 
do the business, they made an appointment to meet at the 

following day in Vivas' house. 

THE COURT: Who is Viva? 

THE WITNESS: The gentleman sitting there 
(indicating). 

THE COURT: Let the record show that the witness 
pointed out the defendant Jorge Vivas. 

q When you say"Vivas' house" do you mean where he 

lived or where he worked? 

MR. SUTTON: Objection. 

THE COURT: Overruled. 

What vu the ground, that it was hardly leading? 
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MR. SUTTON: And suggestive of the very answer 
that he wants to give. 

THE COURT: I do not want any argument. I want 
the ground, leading, right? 

Any other ground? 

MR. SUTTON: It is leading. 

THE COURT: Overruled. 

THE WITENSS: (Continuing) — at the business 

place where he sells records on Gay and Knickerbocker. 
Q Is that what you mean by "Vivas' house"? 

A That's it. 

Q Can you remember anything else about the 

conversation at Victor Blanco's house, between Victor Blanco, 
yourself, and Mr. Bermudez? 

Just yes or no. 

A NO. 

0 No. 

Did you go anyplace with Mr. Bermudez after 
you left Victor Blanco's house? 

MR. SUTTON: You told me I can rise and you'd 
make the ruling. 

THE COURT: I want you to make the objection an 
state the ground. 

MR. SUTTON: It is again leading. 
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2 



THE COOST: Overruled. 


3 



THE WITNESS: (Continuing) Mr. Bermudez took 


4 


me to 

Vivas' house — 


5 



MR. MATARAZZO: I didn't hear the question or 


t> 


the relative answer. Please have it repeated? 1 

7 



THE COURT: Yes. 


8 



(Question and answer read.) 


9 



THE COURT: Go ahead. 


10 


Q 

When you say "Vivas' house" again you mean the 


11 

record 

store 

; is that correct? 


12 


A 

Yes. 


13 



MR. SUTTON: Same objection that I made before. 


14 



THE COURT: I want the ground. 


15 



MR. SUTTON: He is leading the witness. 


16 



THE COURT: Overruled. 


17 



Go ahead. 


18 



MR. SUTTON: And there's 


19 


Q 

Did you go to the record store? 


20 


A 

Yes. 


21 


Q 

And did you meet with anyone at the record 


22 

8tore. 

just 

yes or no. 


23 


A 

With Mr. Vivas. 


24 


Q 

And did you have a conversation with Mr. Vivas? 


25 


A 

No, Bermudez and Vivas were the ones that talke 

c . 

1 __ 
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Q Were you introduced to Mr. Vivas? 

A Ye* — 

Q Just yes or no. 

What did you say when you were introduced to 

Mr. Vivas? 


A Mr. Bermudez introduced me to Vivas and then I 

said that I already knew Mr. Vivas because Mr. Diaz had 
introduced me to him approximately one month earlier. 

Q I draw your attention to November 20, 1973. 

Did you go to Victor Blanco's on November 20, 

1973? 

A Yes. 

Q Was anybody else there that day? 

A Mr. Barry. 

Q Was Victor Blanco there? 

A Yes. 

Q Did you place any phone calls while you were 

at Victor Blanco's house on November 20, 1973? 

MR. SUTTON: Leading. 

A Yes. 


THE COURT: Objection on the grounds it is 
leading, overruled. 

Q Who did you call? 

A I called Bermudez and then I was told that he 
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was — 

MR. SUTTON: Objection — 

A (Continuing) — in Vivas' house 

THE COURT: May I have the question? 

(Question read.) 

THE COURT: Grounds? 

MR. SUTTON: Hearsay. 

THE COURT: I will reserve decision on that and 

I will see what happened after that. 

Do you know who you were talking to on the 

MR. SUTTON: Objection, calls for a conclusion. 
Honor. 

THE COURT: Overruled. 

MR. SUTTON: No proper foundation. 

THE COURT: Overruled. 

With Mr. Bermudez. 

Were you talking on the phone with Mr. Bermudez? 
No, I called up his house and I was told that 

there, that he was in Vivas' house. 

MR. MATARAZZO: Objection, your Honor, hearsay. 
THE COURT: I will reserve decision on that. 

Go ahead. 

Q Do you know to whom you were speaking? 

333 


Q 

telephone? 

your 


A 

Q 

A 

he was not 











1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2 ^ 
25 


Fiffe-direct 725 

A It was a lady whose name I don't know. 

MR. MATARAZZO: Objection, your Honor, repeat 
hearsay. 

THE COURT: I will reserve decision on it. 

Go ahead. 

Q That person told you that Bermudez was at 

Vivas' house? 

MR. MATARAZZO: Objection to the question. 

THE COURT: Same question. 

What's the next question, Mr. Kimelman? 

Q Did you have that telephone number written on 

anything? 

A Yes, I had it in my wallet. 

Q What was it written on? < 

A On a business card of the business place of 

Israel Diaz-Kartinez. 

Q And after you made that phone call, did you in 

fact go to the record store? 

THE COURT: Yes or no. 

A Yes. 

MR. SUTTON: Your Honor, I most respectfully 
urge that these leading questions, while they may 

f 

apparently shorten the trial, are not fair just not 
’ fair. 
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THE COURT: I have just determined that they 

are not prejudicial. 

Objection overruled. 

q who went to the record store with you? 

A Victor Blanco, myself — Victor Blanco, myself ( 

Barry and a partner of Barry, because at the time I was not 
that he was e law enforcement r gent. 

That was on the — 

THE COURT: Wait, Mr. Sutton has an objection. 
MR. SUTTON: I move to strike that portion 
THE COURT: Motion denied. 

Go ahead. 

q When you got to the record store, did you go 


inside? 


Yes, we went inside. 

Did all of you go inside? 


Yes. 


Where did you go inside the record store? 

Not at the place where they sell — they sell 


the things, but in the bsck of the store 


q And do you recall who was in the back of the 

store when you got there? ^ 

A In front there were Vivas and Bermudas and then 

Victor Blanco, myself, Barry and his partner arrived. 
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2 

THE COURT: Now I am ready to rule on the 


3 

objection made by both counsel. 


4 

Objection is overruled, the motion to strike is 


5 

denied. 


6 

From all the circumstances, the jury may draw 


7 

the inference from all the established facts, the 


8 

party who answered the telephone had authority from 


9 

Mr. Bermudez to say where he was. It is admissible. 


10 

If not, just disregard it. 


11 

MR. SUTTON: May we have an exception, your Hono 

r? 

12 

THE COURT: Of course you have an exception. 


13 

It is right in the rules. 


14 

MR. SUTTON: I understand. 


15 

THE COURT: Go ahead. 


16 

Q What happened when you got in the back of the 


17 

record store? 


18 

A Well, there were Bermudez, Vivas and the four 


19 

who had just arrived and we went — 


20 

MR. SUTTON: Objection. 


21 

THE COU&T: Grounds, please? 


22 

MR. SUTTON: I would like to have — he went 

« 

23 

beyond — 


24 

THE COURT: Just the ground. 


25 

MR. SUTTON: It is not responsive. The rest of 
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it is not responsive. 


THE COURT: May I have the question and answer? 
(Testimony read.) 

THE COURT: I find it is responsive. 

A (Continuing) — we went to the back room, but 

the half kilo of cocaine had not arrived yet. 

MR. SUTTON: That motion is renewed, your Honor. 
THE COURT: The question was what happened. : 

i 

j 

MR. SUTTON: That is right. 

THE COURT: And he is describing what happened. 
Objection overruled. 

Please sit down. The objection was ruled on 
twice. That is enough for one objection. Please 
continue. 

Q Did there come a time when somebody else arrived 

at the record store that you saw? 

A Yes. 

Q Could you describe the circumstances involved 

%4th that person arriving? 

A Around half an hour later a person arrived and 

that parson had a conversation with Bermudez and vivas. 

Q Did you hear the conversation? 

THE COURT: Yes or no. 

MR. SUTTON: I'd like to hear the whole part of 
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that. 

THE COURT: Yes or no. 

MR. SUTTON: Your Honor, I most respectfully — 
THE COURT: Please sit down. The question is 
yes or no. 

What is the question again? 

(Question read.) 

A That the half kilo was coming. 

Q Who said that? 

A The men who had just arrived. 

Q Did he say this to Mr. Bermudez? 

A To Bermudez. 

Q Did you hear what Mr. Bermudez said to this raan? | 

A All right, all right, the customer was there — 

the customer being Mr. Barry. 

Q Did there come a time when someone arrived with 


18 a package? 



21 

22 

23 

24 

25 

' •» 


A That saune man exited the store and five minutes 

later returned to the store with a package containing the 


half kilo of cocaine. 

Q Was the package opened? 

A Yes, opened. 

Q Did you observe what was inside the package? 

MR. KIMELMAN: Your Honor — 
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a yes, I don't remember whether there was one 

package or two package., one-eighth and one-eighth or half — 
or half, but I remember the package was opened and it was 

cocaine. 

q Did you try — stirke that. 

Did you aniff any of the cocaine in that package? 

MR. SUTTON: Objection, your Honor. 

* the COURT: On what ground? 

MR. SUTTON: It is leading. 

ThE COURT: Overruled. 

A Yes, Victor sniffed it and so did I and one or 

tow of the other person, there did the same thing. 
q was it cocaine? 


15 

A 

Cocaine, yes. 

16 

Q 

Has there a purchase made of that cocaine, half 

17 

kilo in the 

record store? 

18 

A 

No. 

19 

Q 

After November 20th, 1973 did you make any furt 

20 

attempt, to 

contact Mr. Bermudez? 

21 


MR. SUTTON. Objection, no foundation for that 

22 

one. 


. 23 


THE COURT: Objection overruled. 

24 

A 

No, neither with Viva, or Bermudez. 

25 


Now that I see him, there is the first time. 
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Q Did Special Agent Abbott 

ever ask. you to contact Mr. Bermudez? 

A Well, yes. 

(Continued next page.) 
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0 Do you recall when? 

A When the half-kilo waa brought into the store, 

the negotiations for the sale were not concluded because the 
agent said that he wanted to buy half of it, and they said 
that they wanted to sell all of it. And they made an 
appointment to meet at 4:00 p.m. in the afternoon of the 21st, 
that he would come to pick it up. 

In that morning I received a phone call from 
Victor Blanco to find out whether the sale could be made 
around 4:00 p.m. when the customer was supposed to come. 

Q Did you make — 

A Then I called Bermudez. 

Q What did you say to him? ' 

A I told Bermudez that Victor had told me that 

the customer was going to come at 4:00 p.m. that afternoon. 

Q What did Bermudez say? 

A Re answered me that he had already spoken to 

the person and there was no business to be done because the 
cocaine had already been sold, all of it. And approximately 
one hour later I received a phone call from Victor Blanco. 

0 ' What did he say? 

A And I gave him the message that Bermudez had 

given me to tell Barry that the business would not be done 
because it had already been sold. 
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Q Mr. Fiffe, do you own a car? 

A I received as a present a Mercury — 

MR. MAHLER: I object to that. 

THE COURT: Strike out "I received as a present " 
The question is, do you or did you? 

BY MR. KIMELMAN: 

0 Do you? 

THE COURT: Yes or no. 

A Yes. 

Q What type of car is it? 

A I had one car, but I left it to Diaz and Diaz 

told me that it had been stolen from him. I had a car and I 
used for the business of the store. ' v 

0 What make car was it? 

A A big Mercury, ’67. The plates were from Ohio. 

0 Did anyone give you that car? 

A Yes, a girlfriend of mine. 

0 Did anyone help you obtain a license or 

registration for that car? 

THE COURT: What is the relevancy to the issues 
in this case? 

MR. KIMELMAN: I believe the answer will suggest 

it. 

A Yes. 
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2 

q Who was that person? 

3 1 

A Israel Diaz-Martinez. 

4 

Q Was that the car that you drove on the meetings 

5 

of November 5, the 12th and the 20th? 

6 

A Yes. 

7 

f 

MR. KIMELMAN: I have no further questions. 

8 

THE COURT: Are you ready for cross-examination, 

9 

Mr. Sutton? 

10 

MR. MAHLER: I have an application to make out¬ 

11 

side the presence of the jury. 

12 

MR. SUTTON: May we have — 

13 

the COURT: The jury may be excused. 

14.. 

(Jury excused.) 

15 

THE COURT: Mr. Kimelman, was Special Agent 

16 

Dovedko the only witness to testify before the Grand 

17 

_ t 

Jury? 

18 

MR. KIMELMAN: Special Agent Abbott, also. That 

19 

is the complete Grand Jury testimony. 

20 

Your Honor, if I may, I would like to disclose 

21 

at this time to counsel same information under Brady 

22 

versus Maryland. 

23 

This witness has just testified that he took 

24 

Eduardo Bermudez to Victor Blanco’s house on the 19th 

25 

of November, 1973 and there was a meeting between the 


343 


0 



★ ★ ★ ★ 


739 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

'5 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Fiffe 

MR. MAHLER: It is your ruling that if a man 
is merely named in the indictment, that he can be 
brought to trial and that the People can cure any 
defect — 

THE COURT: Not even cure. That is one of the 
interpretations of Costello. 

MR. MAHiiER: All they have to do is name me in 
the indictment, without any evidence at all. 

THE COURT: You read Costello. 

MR. SUTTON: They could do it on hearsay. 

THE COURT: May I have the Grand Jury minutes? 
MR. KIMELMAN: All of the Grand Jury minutes? 

THE COURT: Those that name Mr. Israel Diaz- 

i 

Martinez. 


MR. KIMELMAN: I will have to get them together 


for your Honor. 

MR. MAHLER: I have a motion for a mistrial here 
I think it was highly prejudicial to just bring out 
that Mr. Diaz supplied Mr. Fiffe with an automobile 
with out-of-State plates. The only inference that coul 
be drawn is that he committed some crime and that he 
gave him a falsely registered car, which has nothing to 
do with this case. 


P 


25 


THE COURT: It may be part of the cocaine 
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business, sure. It is perfectly on point, on target. , 
It is part of the concealment, the covert method, the 
surreptitious way it is carried onj it is absolutely 
on point. 

MR. SUTTON: I thought the testimony was that a 
girlfriend gave him the car. 

THE COURT: I don't care what the testimony was. 


Mr. Mahler interpreted it as testimony that Mr. Diaz- 
Martinez procured the Ohio plates, and he said that it 
might very well involve another crime. So what? It's 
part of the concealment of the narcotics business. 

You know, the testimony is going to get into 
this trial — the witnesses are going to give their 
story, if a hundred objections are made or if one 
objection is made. 


MR. SUTTON: Don't misunderstand me — 

THE COURT: I do misunderstand you. I never in 
a trial heard this many objections. What-I can say, 

Mr. Sutton, is that you are very persistent, but I can'tj 
see anything else to the objections. 

MR. SUTTON: I can’t just sit still and let thinds 


go in that don’t — 

THE COURT: A witness says — 

* MR. SU TTON: — (continuing) don't have a chain. 
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2 

A 

I couldn't tell. 


3 

0 

Uow, do you claim to have a test by which -ou 


4 

can tell 

whether a substance is cocaine or not? 


5 


MR. KIMELMAN: Objection, your Honor. 


6 


THE COURT: Overruled, T will allow it. 


7 

Q 

Just yes or no, first, please. 


8 


THE COURT: First give us a yes or no. 


9 

A 

1 • 


10 

o 

.ow, can you tell us in your own words what your 


11 

test is. 

what you say your test is, to determine whether a 


12 

mass or mixture of white powder does or does not contain or. ,ii; 


> J 

A 

I don't have any test, any system. My system is 


14 

merely sniffing it, and then I know it is cocaine. 


15 




16 


(continued on next page.) 
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THE COURT: I will hear that argument if he 
is convicted. 

MR. MAHLER: I move for a severance. 

THE COURT: Motion denied. 

MR. MAHLER: The defense we are to bring out 
will be antegoaism — will enunciate for the defend¬ 
ant Bermudez. 

THE COURT: Denied. 

MR. MAHLER: I also would like to call the 
defendant Vivas as a witness. I don't think his at¬ 
torney will call him. 

THE COURT: That ploy has been used a number 
of times. We will find that out. When you renew 
your motion again, we will find that out. 

MR. MAHLER: What you term a ploy I think it is 
an obviously logical thing for the defendant Diaz to 
do. 

THE COURT: That's a point on appear1 where 
you can say this is the man who could have proved my 
man's innocence, and he won't testify, and therefore 

we need another trial. 

Denied at this time. Seat the Jury. 

/ 

(Jury present.) 

(Continued on next page.) 
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speak to him because he is an American citizen. He was born 
here. 

Q Did Blanco translate for you? 

MR. SUTTON: Objection. 

THE COURT: Overruled. 

I will allow it. 

MR. SUTTON: May I give the grounds, your 

Honor? 

THE COURT: Yes. 

MR. SUTTON: No proper foundation has been laid 
to establish that in the testimony that that is a fact 
THE COURT: That is what we are frying to find 

out. 

% m 

Go ahead. 

A I gave it to Mr. Victor Blanco, Blanco and him 

talkud and he liked it and he gave the money to Victor Blanco 
and Victor Blanco gave the money to me and I in turn gave it 
to Israel Diaz-Martinez. 

MR. SUTTON: I move to strike it. 

THE COURT: Strike it out as not responsive. 

The only question is did Victor Blanco translate. 
Do you know? 

Yes or no. 

THE WITNESS: No. 
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Fiffe-cross/Mahler 
MB. SUTTON: Objection. 

THE COURT: Overruled. 

I will allow it. 

Yes or no. 

No. 

Didn't you tell Agent Abbott that noe of your 
ever complained? 

I don't speak English. 

Didn't you tell him through Blanco? 

MR. SUTTON: Objection. 

'."HE COURT: Sustained as to form. 

t 

Did you tell it to Blanco? 

No, I gave — 

THE COURT: Strike everything out after no. 

Is it your testimony that you received $500? 
Yes, and I gave it to Diaz-Martinez. 

THE COURT: Strike out I gave it to Diaz- 


Martinez. 

Will you tell him that I struck it out so it is 
not getting in? 

Q Did you give any part of the money to Blanco? 

A NO. 


Q And is it correct to state that you yourself 

received no money? 
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When you met Agent ABbott for the second time 


did he ask you about the price of cocaine? 


Q Did you tell Agent Abbott that the price of an 

eighth of a kilo of cocaine was $2900? 

A No, not at .that moment, no. 

When the sale took place — 

THE COURT: Strike out when the sale took place 
Up to not at that moment I will allow it to stand. 

Q Did you tell the agent he coul,d make another 

eighth of a kilo from the rocks of cocaine, from the cocaine 


rocks? 


Not at that moment, no. 


Did you ever tell him that. 


Were you in the practice of snorting cocaine 


with Blanco? 


THE COURT: Strike out everything else after no 
Do you ever remember Agent Abbott asking you 


to take $2700. instead of $2900? 


Now, did there come a time when you met with 


Mr. Mermudez? 
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Miranda - direct 
LUIS FELIPE MIRANDA , called j 

as a witness nerein, having been first duly sworn by 

the Clerk of the Court, was examined and testified 
as follows: 

DIRECT EXAMINATION. 

BY MR. KIMELMAN: 

THE COURT: All right, Mr. Kimelman. 

Q Mr. Miranda, do ydu understand and speak 

English? 

A Yes. 

Q WHat country were you born in, sir? 

A Puerto Rico. 

THE COURT: Mr. Kimelman, I'm having difficulty 
hearing you. If you speak a little louder you will 
encourage the witness to speak louder. 

Try to speak as loudly as you can, Mr. Miranda. 
Q How much education have you had, sir? 

A Second year high school. 

Q Are you married? 

A Yes. 

Q Do you have any children? 

A Yes. 

| _ % 

Q How many, sir? 

A Five. 
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2 

j 

Q 

Mr. Miranda, have you ever been arrested before? 

3 ! 

i 

A 

Yes . 

4 1 

Q 

Will you tell us the circumstances of your 

5 

arrest? 


6 

1 

A 

I was arrested in 1971 for possession of 

7 i 

marijuana. 


8 

Q 

What was the result of that arrest, sir? 

9 

A 

I pled guilty to it. 

10 


THE COURT: I have advised the witness that 

11 

if he 

has any difficulty understanding any question. 

12 

that 

Mrs. Mensa, our Interpreter, will translate 

13 

for him. 

14 

Q 

1 

Were you convicted? 

15 | 

A 

Yes. 

16 I 

Q 

1 

For that arrest? 

17 

A 

Yes. 

18 

Q 

What were you sentenced to? 

19 

A 

Four years. 

20 

Q 

Did you go to Jail, sir? 

21 

A 

Yes. 

22 

Q 

How much time did you spend in Jail? 

23 

A 

Fourteen months. 

24 

Q 

Now, sir, have you pled guilty to charges 

25 

arising out 

of this case? 
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A fes. 

Q Do you know, sir, what you pled guilty to? 

A Conspiracy. 

Q Is that conspiracy? 

A Yes. 

Q Do you know the penalty for the crime to which 

you pleaded guilty, sir? 

A Yes, zero to fifteen. 

(continued next page.) 
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2 DIRECT EXAMINATION 

3 BY MR. KIMELMAN (Cont'd): 


Is that zero to 15 years? 


Yes. 


Did you make any agreement with the Governmei 


to testify here today? 


A The agreement was that of the six counts, I 

V 

only plead guilty to one. 

Q Did the Government say that it would do any¬ 

thing else for you in return for your testimony? 

A (Through the interpreter) The agreement was 

that I was going to plead guilty to one charge of the 
six charges pending against me, and that they would also 
make a recommendation to the charge on the other charge 
that I have pending in the State. 

Q Sir, do you have another — are you indicted 

in the State Court? 

A Yes. 

Q Could you tell us what yotfre indicted for? 

A I am indicted for sale oc cocaine. 

Q Is it your testimony that the Government will 

make your cooperation known in this case to the sentencing 
judge in the State Court? 

A (Through the interpreter) Yes. 

Q Is the Government to make your cooperation 
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Yes. He got a beige suit on and a red sweater 
THE COURT: Will you please stand, Mr. Diaz- 


Martinez? v 

Is that the gentleman you pointed out? 

THE WITNESS: Yes. 

THE COURT: Let the record show the witness 
pointed out the defendant Israel Diaz-Martinez. 

BY MR. KIMELMAN: 

Q When did you meet Mr. Diaz-Martinez? 

A 1971. 


Q Where did you meet him? 

A He owned a bar in Brooklyn, Union Avenue. 

q Did you work for him at that time? 

A Yes. 

Q What did you do for Mr. Diaz? 

A I was probably manager of the place. 

Q When did you start working in the clothing 

store for Mr. Diaz? 

A In August 1st. 

Q What year, sir? 


A 1973. 

Q Did there come a time, MrjwMiranda, when 

someone approached you about dealing 'in cocaine? 

A Yes. 
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a salary home, we have to do something, and then he received 
some cocaine and we started moving out in October. 

Q When you say Mr. Fiffe was present at this 

conversation — 

A Yes. i 

Q — did you in fact start to sell cocaine? 

A Yes. 

Q When did you start to sell cocaine? 

A Around October the 3rd. 

Q 1973? 

A Yes. 

Q Who else in the clothing store was selling 

cocaine around that time? 

(Through the interpreter) Mr. Fiffe. 

Was Mr. Diaz selling cocaine at that time? 

Yes. 

Was Juanita Guzman selling cocaine at that 

(Through the interpreter) She was Mrs. Diaz. 
Was she married to Mr. Diaz? 

Not marriage. 

Did she live with Mr. Diaz? 

Yes. 

Where did she live with Mr. Diaz? 
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A 239 South 4th Street. 

Q Do you know who paid the rent for that apart- 

ment? 

A It waa no rent paid. 

Q Do you know why there was no rent paid? 

MR. SUTTON: Objection, your Honor. 

A Because -- 

THE COURT: Sustained. Don't answer. 

Q Do you know who furnished that apartment? 

A Mr. Diaz. 

Q What did Mr. Fiffe do in relation to the sell 

ing of the cocaine? 


A (Through the interpreter) He was in charge 

of receiving the calls at the store. 

Q Did he say anything else? 

.A (Through the interpreter) I don't remember. 

The only thing he did was to receive the calls. 

Q Do you know if he got paid for this? 

A (Through the interpreter) I don't know. 

Q Did Mr. Fiffe ever tell you if he ever receiv 


f d 


any profits from what hB did? 

A (Through the interpreter) Only once he told 

me that he didn't receive any money. 

THE COURT: He told you only once. 


i 
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THE WITNESS: Yes. 

THE COURT: Or he didn't receive profit out 

of one of the sales? 

THE WITNESS: That he — 

MR. SUTTON: Can he speak a little louder whei 
he answers in Spanish, your Honor? It might be 
helpful all around. 

THE COURT: When you give your answer in 
Spanish, try to speak a little louder so the inter¬ 
preter at counsel table can hear you. 

THE WITNESS: I don't remember. Only once 
he told me that he didn't receive any money. 


BY MR. KIMELMAN 


Did Mr. Fiffe ever tell you that he received 


any tips from customers? 


Yes. 


What did Juanita Guzman do in relation to the 


sale of cocaine? 


She hold the material. 

Where did she hold the material? 

239 South 4th Street. 

Have you ever been in 239 South 4th Street. 

Yes. 

How many occasions? 

Mostly all the time I come out of from parol( 
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2 

3 


DIRECT EXAMINATION 
BY MR. KIMELMAN: (COnt.) 


4 9 

0 

I'* sorry, I didn't hear you? 


5 I 

A 

All the time — every time I come out 

from j«il 

6 

I want a few 

times to that house. 


7 

0 

How many times a month would you go to 239 South 

8 

4th •treat? 



9 

• 

Mostly every day. 


10 

O 

What was your purpose in going there 

every day? 

n 

• 

We got packages. 


» 

Q 

Did anyone ever tell you to go there 

and pick 

13 

up packages? 



14 

A 

Yes. 


15 


MR. SOTTON: Objection, your Honor. 


16 


THE COURT s Overruled. 


17 

Q 

Who was that — 


18 


THE :OURTs On what ground, Mr. Sutton? 

19 


MR. SUTTON: I will withdraw it, your Honor. 

20 


THE COURT: Go ahead. 

a 


21 

Q 

Who was that person? 


22 

A 

Mr. Diaz. 


23 

Q 

Did you know what kind of packages 

you were 

24 

picking up? 

« 


• 25 

1 • * A 

Yes. 
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2 

Q 

What was inside the packages? 

3 

A 

Cocaine. 

4 

Q 

Did you ever see cocaine inside the packages? 

5 

A 

Yes. 

6 

Q 

Is it your testimony that the cocaine was kept 

7 

at 239 South 

4th Street? 

8 

A 

Yes. ; 

9 

Q 

Do you know if it was kept anywhere else? 

D 

A 

In the store, a couple of times. 

l 


Did you ever see cocaine in the clothing store? 

-» 

A 

Yes. 

J 

Q 

On how many occasions? 

'.4 

A 

About six, seven times. 

15 

Q 

Where would it be kept in the clothing store? 

16 

A 

Sometimes in the basement, sometimes in the old 

1 

17 

► 

clothes of when — the old clothes. 

.. 

1 

Did you e ar see anybody bring cocaine into the 

19 

clothing store? 

20 

A 

(Through interpreter.) Mr. Diaz. 

21 

Q 

On how many occasions did you see Mr. Diaz 

22 

bring cocaine into the clothing store? 

23 

A 

Just twice. 

24 

Q 

Mr. Miranda — 

25 


MR. MAHLER: May we have a date set for these 
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things, your Honor, these occasions. 

THE COURT: If you can fix it, you try to fix ii 
But you have a right of cross-examination, Mr. Mahler. 
Q Are you okay, Mr. Miranda? 

A Yes. 

Q Mr. Miranda, what did you do in relation to the 

sale of cocaine? 

A- I was the delivery man. 

Q Who gave you packages to deliver? 

A Mr. Diaz. 

Q Do you recall any specific occasions when he 

gave you packages? 

A I remember the — 

Q Just yes or no? 

A Yes. 

Q How often would Mr. Diaz give you packages to 

deliver? 

MR. MAHLER: Excuse me, your Honor, can we 
please have a date, times of the year set. 

THE COURT: If you can fix it, Mr. Kimelman, 

MR. KIMELMAN: If I can get the first answer, 
your Honor. 

A Every week. 

Q How many times a week? 
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Miranda-direct 

A Every week, two, three times, four times a 

week. 

Q When is the first time that you delivered a 

package for Mr. Diaz? 

A In October 1973, but nothing could be sold. 

Q After you delivered the package to a customer, 

would you receive anything in return? 

A Money. 

Q Do you recall any occasions when you received a 

particular sum of money? 

A (Through interpreter.) I would receive 600 -- 

around 1,000 per week for the deliveries that I did. 

Q Would you keep this money? 

A No. 

Q What would you do with the money that you re¬ 

ceived? 

A I gave it to Mr. Diaz. 

Q Did you give all the money to Mr. Diaz? 

A Yes. 

THE COURT: When you say you delivered packages 
to customers, you said two, three or four times a 
week? 

THE WITNESS: Yes. 

THE COURT: Was it the same customers or 
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things, your Honor, these occasions. 

THE COURT: If you can fix it, you try to fix i 
But you have a right of cross-examination, Mr. Mahler. 
q Are you okay, Mr. Miranda? 

A Yes. 

q Mr. Miranda, what did you do in relation to the 


sale of cocaine? 


A- I was the delivery man. 

Q who gave you packages to deliver? 

A Mr. Diaz. 

q Do you recall any specific occasions when he 


gave you packages? 


I remember the — 
Just yes or no? 


Yes. 


How often would Mr. Diaz give you packages to 


deliver? 


MR. MAHLER: Excuse me, your Honor, can we 
please have a date, times of the year set. 

THE COURT: If you can fix it, Mr. Kimelman, 
MR. KIMELMAN: If I can get the first answer 

your Honor. 

A Every week. 

q How many times a week? 
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6 Miranda-direct 

MR. MAHLER: Can we please have a date on that. 
THE COURT: All right, Mr. Kimelman, next 
question. 

BY MR. KIMELMAN: 

Q What did Mr. Israel Diaz-Martinez do in 

relation to the sale of cocaine? 

A He would give me, for instance, two packages 

and then I would make the delivery and then he would receives 
the money The only thing he would do would be cut the 
material. 

Q D.'\d you ever see Mr. Diaz-Martinez cut the 


.3 


material? 
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A Yes. 

Q Could you tell us what you mean by "cut the 

material"? 

A Cut the material means put in powder to make — 

(through the interpreter) they use lactose to cut the material 
They take one part and one part and they mix it and from one- 
eighth they make two. 

Q And you say that you observed Mr. Diaz-Martinez 

cutting this material? 

A Yes. 

Q On how many occasions? 

A Almost all the time. 
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different customers? 

THE WITNESS: Different customers. 

THE COURT: Did you ever deliver more than once 
to the sue customer? 

THE WITNESS: Yes. Maybe he sold one day or 
two days, yes. 

Q Do you know how much cocaine was contained in 

the packages you delivered? 

A Yes. 

Q Would you tell us? 

A We had ounces and quarter ounces. 

Q Did you ever deliver a package containing any¬ 

thing more than a quarter — strike that. Did you ever 
deliver a package containing more than an ounce of cocaine? 

A More than an ounce of cocaine? Just ounces — 


What is the largestpackage of cocaine that you 


ever delivered? 


An eighth of cocaine, one-eighth. 

THE COURT: When you say one-eighth, one-eighth 


of what? 


THE WITNESS: Cocaine. 

THE COURT: Of what, a kilo? 

THE WITNESS: Yea, one-eighth of a kilo. 
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Q Any other terms? 

A For cocaine, that was the only one. 

Q Mr. Miranda, did you ever make an attempt to 

stop selling cocaine? 

A Yes. 

Q Did you have a conversation with Israel Diaz- 

relative to your stopping the sale of cocaine? 

A Yes. 

Q Could you tell us what you said to him and what 

he said to you? 

THE COURT: First fix the time. 

Q When did this conversation occur? 

A It was around the 30th or 31st of October. 

THE COURT: 1973? 

THE WITNESS: Yes. 

Q Where did this conversation occur? 

A 239 Grand Street. 

Q Is that the clothing store? 

A Yes. 

Q Was anyone present other than you and Mr. Diaz? 

A Yes. 

Q Who else was present? 

A Mr. Fiffe. 

Q What did you say to Mr. Diaz-Martinez and what 
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7 Miranda-direct 

MR. MAHLER* I object and move to strike unless 

sou* date ia bain? given. 

THE COURT* Denied. 

q Mr. Mitanda, did you ever employ any code words 

in your sale of cocaine? 

A Yes. 

q Could you tell us what those words are? 

A One ounce of cocaine contains one shirt. 

q One .-ounce of cocaine is one shirt? 

A Yes, one white shirt. 

q What other terms did you use? 

A (Through interpreter.) One eighth of cocaine 

would be 8 white shirts. 

Q Any other terms that you remember using? 

A (Through interpreter.) These are the only words 

in code that we would use. 

q Did you use any \*ords to disguise the price of 


cocaine? 


Yes. 


of cocaine? 


What words would you use to disguise the price 


It was one shirt is $6. 
What did that mean? 


$600. 
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did he say to you in return? 

A (Through interpreter.) He was aware of the 

fact that I was ion parole and he threatened to let it be 
known what I was doing. 

I don't know whether he was joking or he was 
being true about it, but every week he threatened me with a 


parole. 


o Did you believe that he would tell your parole 

officer that you were dealing In cocaine? 

MR. MAHLER: I object to that question. 

THE COURT: Sustained. 

Q Mr. Miranda, did you receive a phone call on or 

about the 5th of November, 1973? 

A YEs. 

Q Who did you receive that phone call from? 

» i > 

A I received that phone call in my house. 

Q Who did you receive it from? 

A From Mr. Diaz. 

Q Have you ever spoken to Mr. Diaz on the telephox 


before? 


No, he just told me to come down t ■* 


South 4th Street. 


Have you ever spoken to him on the phone previo 


to November 5, 1973? 
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Q Did Mr. Diaz call? 

A Yen. I was at the restaurant when Fiffe 

and told me that the call had been received and that I 
go to Juanita Guzman's house to pick up a package. 
(Continued next page.) 


came 

should 
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Did you nee anyone dividing up the cocaine intoI 
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A 


Yes. 

Who was that? 

Mr. Diaz. 

What did you see him do, exactly? 

He separated one-eighth of cocaine, put it on 

one side and the rest he stored it. 

q Mr. Miranda, I will direct your attention to 

November 12th, 1973. Did you have occasion to meet with Mr. 

Diaz on that day? 

A Yes. 

q And when and where did you first see him on 

November 12th, 1973? 

A It was all morning together. 

q where were you? 

A (Through interpreter.) He came to my house to 

pick me up and we spent all day together. 

q Did you have a conversation with him on the 

morning of November 12th, 1973? 

A We were together and we went to the store. Then 

Mr. Fiffe told him that there was a business. Mr. Diaz left 
the store and he told Fiffe that in five minutes he was going 
to call back. He left me there waiting for the call. 
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package? 

A One-eighth. 

Q What type of a package was it? 

A It was in a plastic bag. She put it inside 

of a box. 

Q Do you recall what kind of a box it was? 

A It was a 3mall box like the same box of a 

package of cigarettes. 

Q You say you went to the store; is that correct? 

A Yes. 

Q When you got to the stroe with the package 

what happened? 

A I bring the package to the back room and to 

give it to Mr. Piffe. 

Q Did you give it to Mr. luffe? 

A Yes. 

Q After you gave it to Mr. Fiffe, what did you 

do? 


A I stood in the front cf the store. (In Spanish. 

I was waiting in front of the store, I was in the store, I 
was waiting. Fiffe exited, he had a conversation with me. 

He then told me that they were waiting for Victor Blanco and 


Bobbys. 

Q Do you mean Barry? 


) 
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DIRECT EXAMINATION 
BY MR. KIMELMAN: (Cont.) 

Q Did you go to JUanita Guzman's house? 

A Yes. 

Q Was that at 239 South Fourth Street In Brooklyn? 

A Yes. 

Q What happened when you got to Juanita's house? 

A Fiffe called up Juanita telling her that I was 

on my way aid to be ready with the package. When I arrived 
Juanita gave me the package and I left the house at 239 
South Fourth Street to go to the store. 

Q When you were at Juanita's apartment, did 

she tell you that Fiffe had called? 

A Yes. 

Q What did she tell you Fiffe had said? 

A That Fiffe had called, so that she was going 


to be ready. 

Q And did she give you a package at that time? 

A Yes. 

Q Did you see what was inside that package? 

A Yes. 

Q What was inside that package? 

A Cocaine. 

Do you know how much cocaine was in that 
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Miranda - direct 

2 

A 

(Through the Interpreter ) He spoke to Fiffe, 

3 

we sot into the car and we went to a garage. He finished 

4 

his conversation with Fiffe and then he said to me, "Felipe, 

5 

come, we are going to a garage, a body and fender shop," 

6 

he said. 

We went there to pay some money because the 

7 

truck was 

being repaired. 

8 

Q 

Did you have a discussion with Mr. Diaz about 

9 

the delivery that you had Just made? 

>0 

A 

No. 

11 

Q 

Mr. Miranda, have you talked with Victor Blanc 

.2 

and Manuel 

Fiffe since they have been arrested? 

13 

A 

(Through the Interpreter.) Yes, we were 

14 

together, 

we talked. 

15 

Q 

And if you talked to them, have you talked to 

16 

them about 

this case? 

17 

A 

What we have been talking about was a 

18 

conspiracy 

, but that's all. 

19 

Q 

Did you ever discuss your testimony with them? 

20 

A 

No. 

21 

Q 

Did they ever discuss their testimony with 

22 

you? 


23 

A 

No. 

24 

Q 

Have you ever spoken to me before you testifie 

25 

today? 
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A (Through the Interpreter.) Yes. 

Q When was the first time that you and I talked? 

A (Through the Interpreter) I don't remember 

the date. I don't remember what date it was. 

Q Do you know approximately how long it was? 

A I don't remember exactly, approximately three 

weeks or a mor.th ago. 

Q And do you recall who else was present when 

we first talked? 

A (Through the Interpreter.) You mean present? 

I spoke to you and I believe there wa3 another man there, 

I believe it was Barry. 

Q Did you ever have a discussion with me in 

the presence of your lawyer? 

A (Through the Interpreter.) Once in order 

to make the agreement about the other charges. My lawyer 
was present and the other lawyers of the other guys were 


also present. 


THE COURT: When you speak in Spanish, 


Mr. Miranda, try to speak loud enough so that the 
Interpreters sitting at counsel table hear what you 
say in Spanish. 

q How many times have you met with me? 

A (Through the Interpreter.) Twice, that's all 
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Miranda < - cross - Mahler 

(The following occurred at side-bar.) 

MR. KIMELMAN: Is it my understanding that 
we will atop .proceedings today at 4:00 o'clock? 

THE COURT: No. I had another judge taking ' 
that case so I won't have to suspend at 4:00 o'clock. 

How long do you think the case will go? I 

M*. KIMELMAN: If we can have a ruling on i 

that search warrant, I will have a chemist, some¬ 
body to speak on the chain of custody. 

THE COURT: I have indicated that if the 
search is good, the evidence is admissible. I think 
it is relevant. I have only one question. That is 

whether it can be charged against the other defend- i 
ants. , 

You are assuming that the testimony that would 
be offered is that the scales were just normal 

scales, not iBed in the drug trade and had no tracesl 
of cocaine. , 

MR. MATARAZZO: No, your Honor. What I am 
assuming is that this indictment, on Count One for 
a conspiracy is from 31 of October, 1973, to the 
1st day of May, 1974. That's what it says here. 

THE COURT: On or about. 

MR. MATARAZZO: Yes. 

378 









2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Miranda .. . r - cross - Mahler 930 

THE COURT: Said dates being approximate. 

MR. MATARAZZO: Yes, you can stretch approxi¬ 
mate to 1999 if you like. 

THE COURT: I don't think so. 

MR. MATARAZZO: Where does it stop? 

THE COURT: Within a reasonable time. 

MR. MATARAZZO: You are going to hold that 
June 14th he — 


THE COURT: I am not sure but I might charge 
the Jury that they can fix the date of termination — 
I'm sorry. I shouldn't say that. I am certain of 
nothing. 

What is apparent to me is that none of these 
defendants were under arrest and in custody pursuant 
to this indictment. 


MR. KIMELMAN: If I may, I think I may have tcj 
correct the Court. 

My understanding is that Mr. Bermudez was 
arrested on June6, Mr. DePetris came before the 
Court while Mr. Bermudez was still in New Orleans, 
asked the Court to fix bail at $250,000 for Mr. Bermu|dez 
on the sealed indictment. Mr. Bermudez was held in 
custody in New Orleans and not transported up here 
until the 21st of June where he was arraigned before 
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your Honor on the indictment. But your Honor had £i>ed 
bail in this case on Mr. Bermudez on the 7th of 
June of 1974 , although he was physically not before 
you. 

THE COURT: When was he released? 

MR. KIMELMAN: A week before the trial on 
Mr. Sutton's application to reduce bail. 

MR. SUTTON: You are referring to the bail 

release, your Honor? 

THE COURT: He has been in jail until recently. 
Being in jail doesn't necessarily mean that the 
conspiracy terminated. I have seen conspiracies 
go on in jail. 

MR. KIMELMAN: I'd say the Government does 
not intend to present any evidence that would indicate 
by direct testimony that Mr. Bermudez did anything 
in jaul. 

THE COURT: That's one phase of it. I think 
you have the weaker point among the three lawyers 
because the possession of scales that show traces 
of drugs or other paraphernalia used in the trade 
in the possession of the defendant after the conspir¬ 
acy might very well be an admission that he was 
part of the conspiracy. The fact that he was in 
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932 




possession of paraphernalia used in the trade, might 
be used by the Jury to infer that he was indeed 
a part of the operation. 

Do you intend to use the scales and anything 


else? 


MR. KIMELMAN: There are scales, a heat 

sealer, lactose, boric acid, a .35 caliber revolver 
with ammunition, cocaine, traces of cocaine in a 
vial and I believe traces of cocaine in a bag. 

THE COURT: You're shaking your head. I 
have admitted guns that were ceased with cocaine 
because we know it's part of the business to protect 
the cocaine. 


MR. MATARAZZO: 


Will I get a chance to say soirte 


thing? 

THE COURT: Sure. 

MR. MATARAZZO: The introduction of any one af 

these articles taken from the home under a search 
warrant of my client will so prejudice this Jury 
that even though in the — even though there is no 
proof that can ever be given that those articles 
were used, were intended to be used or actually used 
in this ^conspiracy will so prejudice this Jury 
against my client, he doesn't stand a chance as a 
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2 

a snowball in Hades. 

3 

THE COURT: That's because the proof is 

4 ' 

against him. 

5 

MR. ff^TARAZZO: This search warrant has nothing 

6 

to do with this case. He was arrested on that search 

7 

warrant for the possession of those articles. That's 

8 

a different case. To use it here would be error. 

9 

It is prejudicial and has nothing to do with 

10 

this case. This case ended on the 1st of May, 1974. 

11 

You are now 44 days later. That is stretching the 

12 

rubberband until it must break. 

13 

MR. SUTTON: Does the Government intend to 

14 

prove that these items were identifiable with Diaz- 

15 

Martinez? 

16 

THE COURT: If this were a conspiracy that woul 

17 

be a Jury question. It is whether Mr. Vivas had 

18 

articles — 

19 

MR. SUTTON: Did he have them? 

20 

THE COURT: If it was in the conspiracy and 

21 

did he use them. 

22 

MR. SUTTON: I just asked if he had the control 

23 

THE COURT: You say you don't have a chance to 

24 

answer. I cannot finish. 

25 

I will not allow the gun to be used, there is 
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MjtffA&da - - cross - Mahler 
no showing that the gun was used with reference 


to this business. No proof. I will allow the scales 
to be used, the vial, and you say the vial shows traces 
of cocaine? 


MR. KIMELMAN: Yes, sir. 

THE COURT: Anything else? 

MR. KIMELMAN: I think there is a bag — 

THE COURT: You said lactose and boric acid. 

I will allow that. And a heat sealer. 

MR. KIMELMAN: I believe the actual cocaine 
traces that were found — 

THE COURT: I said that. 

As a matter of fact, I think that's the most 
significant part of the offer. I am not sure at 
this point whether I will allow it to be used against 
the others or allow the fact question to go to the 



Jury as to whether the conspiracy was still in ex 
istence. 


MR. MATARAZZO: May I state for the record, 
once this Jury has been told that my client had physic 
ly in his possession in his home a trace of cocaine, 
you are now placing me in a position -- this case I 


pi- 


can never win. 

Now, when the other charge comes up, I am in 
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double jeopardy because I have been found guilty 
of conspiracy for the same cocaine that I am goinq to 
be tried for later. 

THE COURT: You take that charge up later. 

MR. KIMELMAN: Mr. Vivas has only been arraiqne< 
on a complaint. 

THE COURT: Your argument that this is the 
evidence that will convict your defendant may be one 
of the arguments for introduction into evidence. 

Do you think it should be kept out because it 
would convict your defendant? 

MR. MVTARAZZO: Because it would place my de¬ 
fendant in double jeopardy. 

THE COURT: It's a little too early to bring 
that up. I find this is some proof that he was a 
member of that conspiracy, and the Jury may disregard 
it. 

You don't think it's necessary for the Jury 
to find — well, they can find that he had it and it 
was in use during the term of the conspiracy. It 
would show he was a member of the conspiracy. 

MR. MATARAZZO: It will not. 

THE COURT: I say it is some testimony to prove 
he was a member of the conspiracy. 
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i 

MR. MATARAZZO: I wish the record to show 
that during this trial everything is getting to that 
Jury being then cut out and they are told to disreqarc 
it. They will never disregard it. Once that Jury 
hears ray client's name in connection with cocaine on 
June 14th, that is so prejudicial they will then 
relate it to a conspiracy six months before, 

November 20th to June 14th, that is unreasonable. 

THE COURT: X find that even if the articles 
were seized after the conspiracy, it may be admitted 
to show — 

MR. MATARAZZO: How much after? This is 
seven months after. 

THE COURT: With reference to your question, 

there is some seizures that take place a year after. 

# 

It has some relationship to the conspiracy. Time is 
only one factor. 


MR. MATARAZZO: At any time during the days th 
matter has been before the Court, has at any time a 
conspiracy been shown, hinted at, alleged, after 
December of 1973? Any testimony by anybody — 

MR. KIMELMAN: Yes, sir. 

THE COURT: Something in April, I thought. 

MR. KIMELMAN: Agent Abbott testified he 
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went to Mr. Vivas and asked him if he was still in 
the business and he said yes. 

MR. MATARAZZO: Now he is testifying. You can 
go back to the record. 

MR. KIMELMAN: He can look at the record. 

THE COURT: You can bring your man in. 

MR. KIMELMAN: Shall I bring in the chemist? 

, THE COURT: Obviously there is a real question 
as to whether there was anything in the vial. 

Same chemist? 

MR. KIMELMAN: No, a different one. 

MR. MAHLER: May we put our objections in 
the record? 

THE COURT: You will even object if I hold the 
conspiracy has terminated and can't bind the others; 
right? 

MR. MAHLER: Yes, I would. 

THE COURT: You do, too? 

MR. SUTTON: I ain't saying nothing. 

(Luncheon recess.) 
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2 

A 

(Through Interpreter) May to June '73, one 

3 

month. 


4 

Q 

And then, how were you employed after that? 

5 

A 

n 

(Through Interpreter) My wife was collecting 

6 

Welfare at the time and I had no job and I was placed on the 

7 

budget. And then, in the month of August, Mr. Diaz gave me 

8 

work. 


9 


THE COURT: When you answer in Spanish, please 

10 

speak loudly enough so the interpreters can hear you. 

11 

They want to hear vnat you have to say in Spanish. 

12 

Q 

You went to Mr. Diaz-Martinez and asked him 

13 

for work. 

didn't you? 

14 

A 

(Through Interpreter) I went to see him as a 

15 

friend to 

say hello because I did not have work. I went to 

16 

see him. 

Then, he told me that I should come back to see 

17 

him another time if there was something he would give it to 

18 

me. 


19 

Q 

Did you return to him? 

20 

A 

(Through Interpreter) I used to go there all 

21 

the time. 

I would go every day at 9:00 a.m. in the morning 

22 

until he 

gave me work. 

23 

Q 

What type of work was he giving you? 

24 

A 

(Through Interpreter) I was a salesman for 

25 

clothing. 
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Q Now, what month did you start selling clothes? 

A (Through Interpreter) He gave me my job starting 

August 1st. First I was doing deliveries and picking up 
clothing. But then, later on I stayed in the shop because I 
knew the prices. 

Q And was Mr. Fiffe working there at that time? 

A (Through Interpreter) Yes. 

Q Were you a friend of Mr. Fiffe’s? 

A I met him and — 

MR. MAHLER: Judge, can we have the question 

reread? 

THE COURT: If you want a yes or no answer, 
please direct that to the witness. 

Q Would you answer me, yes or no. Were you a 

friend of Mr. Fiffe's? 

THE COURT: If you can't answer it, yes or no, 
say you can't answer it. 

A Yes, we were friends. 

Q Now, were you on Welfare at the time in Septembejf, 

August of 1973? 

A *73, in August, yes. 

Q And did you drive a car at that time? 

A Yes, my brother-in-law's car. 

Q Was this a Cadillac? 
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CROSS-EXAMINATION 


BY MR. MAHLER (Cont'd): 


the package. 


Did you get money from this? 

Yes, the customer gave me something to hold 


What did you keep? 

About $15. 

And you turned over all the money? 


Yea. 


When was this? 


When? 


Yes. 


Are we talking of 1974 or 1973, now? 

Did you tell Mr. Kiraelman about this? 
About what? 

About what you just told me? 

I said is this 1974 or 1973 because we put 


clothing stand in 1974. 


Q You are telling us you sold cocaine from the 

clothing stand or you kept cocaine at che clothing stand; 


is that right? 


A (Through the interpreter) After that, after 

the sale was made, he brought two or three packages to keep 

’ * ■* •,*! . 

there. 
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Q When was that? 

A Thar, was in March and July. In July of 1974 . 

Q Weren't you in jail already in July of 1974? 

A Yes. In July of 1974 I was in prison. 

MR. MAHLER: That's all I have. 

THE COURT: Any redirect? 

MR. KIMELMAN: No. 

THE COURT: Anything further? 

All right, you may step down. 

MR. KIMELMAN: May we have a recess, your 

Honor? 

THE COURT: We will take a five-minute recess. 
(Recess taken.) 

MR. KIMELMAN: The Government calls James 
Stafford. 

JAMES STAFFORD, called as a witness, 

having been first duly sworn by the Clerk of the 
Court, testified as follows: 


DIRECT EXAMINATION 
BY MR. KIMELMAN: 

Q By whom are you employed? 

A New York Telephone Company. 

Q In what capacity? 

A Investigator. 


390 




953 


3 Stafford - direct 

Q Are you here pursuant to a subpoena directing 

you to produce all records listed to a particular phone 
number? 

A Yes. 

Q Tell us what that phone number is. 

A 387-7180. 

Q In connection with that subpoena, did you 

obtain those records? 

A Yes. 

Q Where did you obtain those records from? 

A New York Telephone Company business office. 

Q Are the records that you obtained kept in the 

ordinary course of business by the telephone company at 
the business office? 

A Yes. 

Q Do you have those records here with you in 

Court today? 

A I do. 

THE CLERK: Document marked Government's 

Exhibit 9 for Identification. 

(So marked.) 

Q I show you what has been marked as Government* 

Exhibit 9 for Identification and I ask you if you can deter¬ 
mine who the subscriber of that telephone number is. 
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1 

4 s tafford - direct 


2 

A Yes. J. Diaz. 


3 

Q Can you determine from your records. Govern¬ 


4 

ment's Exhibit 0 for Identification, the address where that 


5 

phone was installed? 


6 

A Yes, 239 South 4th Street. 


7 

Q Can you also determine from Government's 


8 

Exhibit 9 as to the first name of the subscriber of that 


9 

telephone? 


10 

A Yes, J-u-a-n-a. 


11 

Q Can you determine from Government's Exhibit 9 


12 

whan tht phone was in operation to that customer? 


13 

A Yes, it was installed on 6/12/72. 


14 

THE COURT; Is that the first name or is that 


15 

an abbreviation of the first name? 


16 

THE WITNESS; I spelled the full nae, your 


17 

Honor. They have in remarks, J for J-u-a-n-a. 


18 

Q Can you determine from those records if that 


19 

phone is still in service? 


20 

A From these records I would say yes. 


21 

THE CLERK; Document marked Government's Ex¬ 


22 

hibit 10 for Identification. 


23 

(So marked.) 


24 

Q I show you what has been marked as Government* 

s 

25 

Exhibit 10 for Identification and I ask you if that also 
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1 

6 Stafford - direct 


2 

MR. KIMELMAN: I will offer Government's Ex¬ 


3 

hibits 9 and 10 into evidence. 


4 

THE COURT: Any objection? 


5 

MR. MAHLER: No objection. 


6 

MR. MATARAZZO: No objection. 


7 

MR. SUTTON: No. 


8 

THE CLERK: Government's Exhibits 9 and 10 


9 

previously marked for identification are now marked 


10 

in evidence. 


■1 

(So marked.) 


12 

THE COURT: He was reeding from a document 


13 

that wasn't in evidence before. 


14 

MR. KIMELMAN: I'm sorry, your Honor. 


15 

BY MR. KIMELMAN: 


16 

Q Can you determine from that document. Govern¬ 


17 

ment's Exhibit 10 in Evid, ace, whether any other phone 


18 

numbers are given as a credit reference? 

1 

19 

A Yes. 


20 

Q Is there a number appearing on that document? 


21 

A Yes. 


22 

Q Tell us what that number is. 


23 

A 443-3866. 


24 

Q Were you also appearing here pursuant to sub¬ 


25 

poena asking you to bring forth all records pertaining to a 
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7 Stafford - direct 

phone Hated 443-3866? 

A Yes. 

Q Have you brought those records pursuant to 

subpoena? 

A 


Q 

A 


Yes. 

Are those — where did you obtain those record^? 
From the New York Telephone Company business 


office. 


(Continued on next page.) 
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Stafford - direct 

DRIECT EXAMINATION 
BY MR. KIMELMAN: (Cont.) 

Q Are those records kept in the ordinary course 

of business by the telephone comnany? 

A Yes. 

MR. KIMELMAN: May I have this marked for 
identification. 


THE CLERK: Document marked as Government 
Exhibit 11 for identification. 

(So marked. ) 

Q I show you what has been marked as Government's 

Exhibit 11 for identification and I ask you if you recognize 
it? 


A Yes. 

0 Tell us what it is. 

A This is a service record card. 

Q Is that the service record card for subscriber 

of telephone number 443 3866? 

A Yes. 

MR. KIMELMAN: I offer this in evidence. 

MR. MAHLER: No objection. 

THE CLERK: Government's Exhibit 11 previously 
marked for identification, now marked in evidence. 

(So marked.) 
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1 

2 Stafford - direct 


2 

BY MR. KIMELMAN: 


3 

Q Looking at Government's Exhibit 11 in evidence, 


4 

can you tell us who the subscriber for that telephone is. 


5 

A Yes. It is I. Martinez. 


6 

Q Is there an address? 


7 

\ • 

A Yes, 5M Jefferson Street. 


8 

o 

Q Can you determine from Government's Exhibit 11 


7 

10 

in evidence as to when that phone was in operation to this 


11 

subscri ber? 


12 

A Yes, it was installed on 3/17/72. 


13 

Q Can you determine from Government's Exhibit 11 


14 

in evidence whether that phone is still in operation? 


15 

A Prom these records I would say yes. 


16 

Q That's the same number that appears on the 


17 

credit card, Government's Exhibit 10? 


18 

A Yes. 


19 

Q Were you also here pursuant to a subpoena 


20 

requiring you to bring the telephone company records of a 


j 21 

phone number, area 212, 857 1358? 


22 

A Yes. 


23 



24 

Q Have you obtained those documents? 


25 

A I have. 
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3 Stafford - direct 

Q Can you tell us where you obtained those 

documents? 

A Prom the New York Telephone Company business 

office. 

Q Are those documents and records kept in the 

ordinary course of business by the phone company? 

A Yes. 

Q Do you have those documents with you? 

A I do. 

Q Is this one document? 

A Yes, there are two service cards. 

THE CLERK: Two documents marked Government's 
Exhibit 12 for identification. 

(So marked. ) 

BY MR. KIPELMAN: 

Q I show you what has been marked as Government's 

Exhibit 12 for identification and ask you if you recognize 
it. 

A Yes. 

Q Can you tell us what Government's Exhibit 12 is 

A These two are service record cards. 

Q Are they the service record cards for the 

telephone that was subpoenaed? 

A Yes, 657 1358. 


25 
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marked for Identification, now marked In evidence. 

(So marked.) 

BY MR. KIMELMAN: 

Q Now, Mr. Stafford, I ask you to examine 

Government's Exhibit 12 for Identification and tell the Court 
and Jury who the subscriber for that telephone is that Is 
in evidence? 

A The subscriber Is Eduardo Bermudez. 

q Is there an address listed for that subscriber? 

A Yes. 

Q Will you tell the Court and Jury what that is? 

A 90-38 170th Street. 

Q And can you tell us from Government's Exhibit 12 

In evidence the dates of service for that phone? 

A Yes. I have a date of 10/12/73* At that time 

there was some work done on the telephone. 

Q Can you tell from Government's Exhibit 1? in 
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5 Stafford - direct 

evidence when that phone was installed? 

A No, I can't. 

THE COURT: Can you tell us whether it is 
nrior to a certain date? 

A Well, as of 10/1U/73, I know that that number 

was at 90-38 170th Street. 

Q Can you tell us if there is a date when that 

phone was disconnected? 

A Yes. 

Q When was that? 

A 3/27/7 1 *. 

MR. KIMELMAN: I have no further questions. 
THE COURT: Any cross? 

MR. SUTTON: No. 

MR. MAHLER: No. 

MR. MATARAZZO: No. 

THE COURT: All right, you may step down. 

MR. KIMELMAN: May we have a side bar, your 

Honor? 

THE COURT: The Jury may be excused. 

(The Jury withdrew from the courtroom at 
3:05 p.m.) 

MR. KIMELMAN: I anticipate at the most a 


25 


ten-minute delay in the next witness getting here. 
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THE COURTt As I remember the rule requires that! 
the officer making a return within a certain time, but 
I know of no penalty for failure to make the return. 

Do you know of any. 

MR. MATARAZZO! Mo. It is just that now 10 

minutes before he is to testify I am told about cocaine 

/ » 

that was seized. I didn't know cocaine was seized. Tho 
word traces is immeasurable and now I come up with 31 
grams gross. 

MR. KIMELKAN: It is .07 grams. 

MR. MATARAZZO: That is more than a trace. 

THE COURT! What is the application. 

MR. MATARAZZO! Not to admit this in evidence on 
the ground it doesn't show on the return and that is 
the initial return and that is what he said he found. 

THE COURTi I will now take a few minutes while 
you fellows sit around and discuss the law. I don't 

1 

have any law on it. I'will go to the books and you 
will wait here until I am through. Since I am giving 
a lecture on law, I will say this, since you made the 
vigorous argument on heroin and making motions for 
auLstrlals, there is proof that appellants have engaged 
in a thriving marijuana business prior to the sales of 
heroin alleged in the indictment was quite properly 
allowmd to be presented to the jury with appropriate 

401 






3 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


979 

limiting instructions. The marijuana transactions were 
but one aspect of the heroin conspiracy for which 
appellants were convicted. Moreover, evidence of the 
marijuana dealings was relevant, even without the 
financial relationship, because it showed the organiza¬ 
tion and structure of the consp 4 racy as well as the 
individual role played by each conspirator whether the 
commodity was marijuana or heroin. In addition, the 
marijuana transaction had a bearing on the intent of 
the parties to commit the substantive crime of selling 
heroin. Evidence relevant to the proof of the crime is 
not incompetent because it discloses the commission of 
another and that is United States v. Stadter, et al, 

336 Fed. 2d 326. 

Anderson against The U. S., Fourth Circuit case, j 
and unfortunately I do not have the cite, decided June 
3rd, 1974, and I picked it up because an application 
for Cert, was made and decided on June 3rd. I am unsure 
from my notes but quoting from Lutwak and I have not got 
the cite, it is a Supreme Court case, thus the Court 
concluded in Lutwak that Acts of one alleged conspirator 
could be admitted against the other conspirators if 
relevant to prove the existence of the conspiracy even 
though they might have occurred after the conspiracy 
ended 344 U.S. F. 618. See also United States versus 
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Chase, 372 P. 2d 453. 

Unfortunately I was juat checking through 
Continental Baking Company but I was called back to 
the bench. That court cites Minner v. United States, 
Tenth Circuit, 57 P. 2d 506 and see Nudd v. Burrows, 

91 U.S. 426, 23 and it goes through evidence admissable 
and the brief reference I have, what is not admissable 
against oo—conspirators and that is all they are talking 
about. 

The acts and declarations of a conspirator to be 
admissable against his co-conspirators must occur during 
the existence of the conspiracy and must be in further- 
anoe of its objects, and if I read further I think the 

affirmative of tliat negative statement would show that 

* 

prior and subsequent acts are admissable against the 

individual who performed them. 

I will go back and see if I can find anything 

on the return. Do you have anything on it. 

NR. KIMELMAN: No. 

THE COUKxi It would be nice if you did. 

(A short recess was declared.) 

(After recess, continued out of hearing of the 

jury.) 

THE COURT* I asked my Courtroom Deputy five 
minutes ago to make sure you were here. Have you foun 

403 


J 981 | 

any cases that says that any item not listed may not be 
offered in evidence. 

MR. MATARAZZO: The only case I came across 
counsel for the Government showed me and it said that 
in that particular case inasmuch as the attorney had 
not pleaded surprise it didn't make any difference be¬ 
cause it could be testified to and attacked on cross- 
examination. That is U. S. versus Moore. 

THE COURT: All rule 41-D says is that the 
inventory shall be made in the presence of the appli¬ 
cant far the warrant and the person from whose possession 


or possession the property was taken if they are present 
or in the presence of at least one credible person 
other than the applicant for the warrant or the person 
from whose po session or premises the property was 
taken and shall be verified by the officer of the case 
and the Judge or Commissioner shall upon request deliver 
a copy of the inventory to the person from whom or from 
whose premises the property was taken and to the 
applicant for the warrant. 

Before this it said the return shall be made 
promptly and accompanied by written inventory of the 
property taken. U. S. against Hooper, 320 P. Supp. 

507 affirmed 438 F. 2d 968, 1969, certiorari denied 
400 U. S. 929. At page 509, referring to Rule 41-D, the 
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failure of the sailing officer to comply with these 
requirements and that was to make a prompt return 
by written inventory of the property taken and verified 
do not Invalidate the reasonable search of Mr. Hooper'* 
property, citing Evans against the United States, 242 
P. 2d 534, Sixth Circuit, 1957, Cert. Denied, 353 U.S. 
978. 

I have the Evans case here if you would like to 
read it. 

MR. MATARAZZO : I never said that the warrant wan 
invalidated. 

THE COURTt I am talking about admissibility of 
the evidence. That is what we are talking about when we 
say the warrant was invalidated, sir. Seizure is im¬ 
proper. 

You cannot introduce it. 

How else would it come into a trial? 

U. S. against HoHaskins 345 F. 2d 111, 1965, 
return of search warrant is administerial act and any 
failure therein does not void the warrant. 

U. S. against Greene, District of Columbia, 
District Court 141 F. Supp. 856, and it says the 
omission to make full return to the search warrant is 
an irregularity correctible on motion. 

That is about all I can find in 25 minutes 
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allotted to me. 


2 

MR. KIMELMAN: I have some cases. 


3 

U. S. versus Averell, 296 F. Supp. 1004 and it 


4 

is an opinion by Judge Judd of this Court where he 


5 

says: The return of the warrant is simply an admini¬ 


6 

ster ial act and U. S. versus Moore directly on point, 


7 

452 of F. 2d 569 which is a Sixth Circuit Court of Appej 

LlS 

8 

opinion 1971 and if I may read to you or show you the 


9 

paragraph. 


10 

THE COURT: Read it into the record. 


11 

MR. KIMELMAN: It is further contended on page 


12 

572, it is further contended that exhibit 11 should 


13 

have been excluded because it was not included in the 


14 

inventory accompanying the return of the warrant. 


15 

Appellant cites no authority in support of this 


16 

motion, although it is clear that the return of the 



warrant is administerial and any failure therein does 


17 | 

18 

not void the warrant citing Rose versus U. S. 274 F. 


19 

20 

245, 250-251 Six Cert, denied 257 U.S. 655 and the 

precise issue presented appears to be a first impressioi 

1 

21 

at the Court of Appeals level. 


22 

Appellants urge that the failure to include the 


23 

item on the inventory while not sufficient to invalidati 

\ 

24 

the warrant requires exclusion of the items admitted. 


25 

They failed to demonstrate that the failure to list 
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exhibit 11 was prejudicial. The record shows that 
defense counsel had an adequate opportunity to cross- 
examine the agents as to the location of exhibits 11 
and the reason for its admission exploring the possi¬ 
bility that the document was in an automobile outside 
the laboratory and contested its association with the 
defendants. 

Defense counsel do not claim surprise at its 
introduction or request additional time to meet this 
issue. Without such a showing we decline to hold the 
admission of exhibit 11 to have been reversible error. 

C. S. Versus Moore, Cert, denied at 92 Supreme Court 
2435. 

THS COURTi 1 am convinced that the authorities 
will not preclude the admissibility of evidence law¬ 
fully received because it is not specified in the return. 

The only item that was not specified was what. 

MR. KIMELMAN: Exhibit 4, a piece of yellow 
paper containing a small quantity of cocaine and exhibit 
4 . 

THE COURTi Did you give me the return. 

MR. MATARASZO: Yes. 

MR. KIMELMAN: Exhibit 6 which has been subse¬ 
quently analysed as boric acid. 

with those two exceptions, your Honor, I believe 
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1 

everything else was mentioned. 


2 

THE COURT: How many of the items that are 


3 

mentioned do you intend to offer. 


4 

MR. KIMELMAN: Exhibit 5, a small glass vial wit 

» 

5 

a coke spoon attached to it with traces of cocaine. 


6 

exhibit 8 which is a plastic jar with a white top 


7 

labelled lactose, exhibit 6 which is six 1-pound jars 

I 

8 

of lactose sealed, the scale and the heat seal and 


9 

those are mentioned and all those the Government intends 


10 

to offer. 


11 

THE COURT: Objection to the offer i? overruled 

12 

and let the search warrant be marked as the Government' 

» 

13 

exhibit. 


14 

How long did you have that. 


15 

MR. MATARAZZO: On the day my client was arraign* 

sd 

16 

on this charge. 


17 

MR. KIMELMAN: Which would be June 14th. 


18 

MR. MATARAZZO: It was a Saturday after. 


19 

THE COURT: Mark it defendant's exhibit for 

* 


20 

identification. 


21 

THE CLERK: So marked as defendant Vivas' exhibit 


22 

E for identification. 


23 

MR. KIMELMAN: The last three items that I men¬ 


24 

tioned, the lactose six pounds of lactose, the heat 


25 

sealer and the scale were not personally seized by the 
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agent who will testify. He will testify that all the 
brought into the kitchen of the house and 
then he eremoved them to the laboratory. I understand 
from Mr. Natarasso that he may contest that and if 

i 

necessary I will have to bring in an additional agent 
who will testify he seised those items from the par¬ 
ticular area in the house. 

(Continued on next page.) 
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THE COURT: Did this agent seize them from 
their original location into the original location? 

He just saw them when brought into the kitchen? 

MR. KIMELMAN: The aqent seized them in the 
dining room. All items were assembled and then, taken 
into the custody of this agent. 

THL COURT: Use your judgment. If he says he 
. 8aw the othcr bring to era into the kitchen and ] 

you're willing to rest on that. I'll admit it into 
evidence. 

MR. KIMELMAN: Yes, sir. 

THL COURT: I just read a case which said in 
order to admit evidence every possibility must be 
excluded. Thi3 is a case of good common sense and 
reasonableness. if you want to bring the agent in 

that's up to you. But I'm telling you I'll admit it 
over objection. 

MR. KIMELMAN: I believe there is still an 
objection to oe made as far as defendant Vivas. 

THE COURT: Are you going to make it again? 

I would appreciate your not making repetitious objec¬ 
tions. Determination was made. Next place to go is 
the Court of Appeals. 

MR. SUTTON: Your Honor, could I for my sake 
have that citation that Mr. Kimelman had made to the 
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Court? 

THE COURTi U.S. against Moore. 

MR. SUTTON; I don't know the name. I just 
started hearing the number. 

THE COURT! Mr. Sutton wants some citation. I 
know you gave a number of them. He doesn't know the 
name of the case. What is -- 

MR. KIMELMAN: U.S. versus Moore. 

THE COURTi Is that the one? 

MR. KIMELMAN: Sixth Circuit case I just read. 

THE COURT; Got it? 

MR. MATARA2ZO: Ho, I just read it. 

MR. KIMELMAN: 454 P. 2nd 569 and I'll have to 
look in thire for the cert denied. 

THE COURT: All right. Let's get the jury. 

(The jury is brought in at 4:35.) 

(The following takes place in the presence of 
the jury.) 

THE COURTi I am sorry I was so long delayed, 
but we had to wait for a Government witness, and then 
I had some rulings to make. But I think we're ready 
now. 

Call your next witness. 

MR. KIMELMAN: Government calls James Greenan. 
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Greonan-direct 

JAMES GREEN AN, called as a witness on 

behalf of the Government, was sworn by the Clerk of 
the Court and testified as follows: 

DIRECT EXAMINATION 
BY MR. KIMELMAN: 

Q Now, sir, by whom, are you employed? 

A By The Drug Enforcement Administration 

Department of Justice. 

0 In what capacity? 

A Special agent. 

0 How long have you been so employed? 

A Approximately one year. 

Q Could you tell us, sir, the training that you 

underwent to become a special agent in the Drug Enforcement 
Administration? 

A I was a special agent with the U.S. Customs 

Service for approximately three years. Prior to that I did 
attend Treasury Law Enforcement School. 

Q How long did you attend the school for -- 

A Approximately seven to ten weeks. 

0 Have you participated in investigations of 

appeal since becoming a special agent in the Drug Enforcement 
Administration? 

A Yes, I have. 
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Q How many investigations have you participated ini 

A With the Drug Enforcement Administration, I — 

I am more than 20 investigations. 

Q And with the Bureau of Customs? 

A More than 100 investigt\tions. 

Q Have some of those occasions in the investigation 

in the field, have they dealt with cocaine? 

A Yes, they have. 

Q And could you estimate for us how many investi¬ 

gations you have participated in in Customs Service and as 
a Drug Enforcement Administration agent that dealt with cocaine 
A Fifty percent of the work that I did in Customs 

was coeaine and narcotics. Over 100 percent of the cases in 
Drug Enforcement are narcotics cases. More than 80 percent 
involve cocaine. 

Q As part of your training, sir, based on your 

« * 

experience, are you familiar with the implements that are used 
in the cocaine business? 

A Yes, I am. 

MR. SUTTON: Respectfully object, your Honor, 
as to the — 

THE COURT: I can't hear you. 

MR. SUTTON: I respectfully object, your Honor, 
at the present time. He has not yet been qualified as 
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knowiny the implements of the cocaine business. 

THF. COURT: He hasn't yet expressed an opinion 
He must yualify first and then, he has the riqht tc 
express an opinion. 

MR. HUTTON: Thank you. 

THE COURT: Have -''vor testified in Court 

before? 

THE WITNESS: Yes, I have. 

THE COURT: Have you ever expressed an opinion 
in that field as to what implements arc usually used 
the cocaine business? 

THE WITNESS: Yes, I have. 

THE COURT: How many times? 

THE WITNESS: On ’ ore than live occasions. 

THE COURT: In the District Coux t for .ac 

Eastern District of New York? 

THE V’lTNERR. I think three wore ir. Southern 
District and two in the E.i-.t -rn Distrii. -f How York. 

THF court: How many times in your career have 
you cone upon the situation »/>k re th<- i-ple'nents were 
in use? 

TI E WITNESS’ On two •'ccaslonrs. 

THE COURT: I fin* t is witness ■ ualified to 
express an opinion on the implements qenerall'’ in use 
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in the cocaine business. 

Mow, the sere fact that I qualified him as an 
expert witness, I qualify this witness as an expert to 
testify on this matter doesn't mean you must accept what 
he says at face value. He's to be judged like any other 
witness. If after he gets through you don't believe 
him, just disregard it. All I stated is that it may be 
admitted into evidence.and it may come before you for 
your consideration and nothing more. 

All right, Mr. Kimelman. 

MR. KIMELMAN: Thank you. 

Your Honor, at this time I would ask the Court 
for the sara limiting instruction as to special agent 
Abbott whose testimony has come before this jury. 

THE COURT: It's true of all expert testimony. 
Mot just confined to this witness. 

MR. KIMEIXAN: Thank you. 

THE COURT: As a matter of fact, I think I said 
something to that effect when special agent Abbott 
testified. 

BY MR. KIMELMAN: 

Q Now, as part of your training and experience, 

are you also able to recognize ingredients used to cut 


cocaine? 
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A Yea, I am. 

Q Now, Special Agent Greenan, I draw your attention 

to the 14th of June of this year. Did you execute a search 
warrant on that day? 

A Yes. 

0 Could you tell as — 

MR. MATARAZZO: If your Honor please, at this 
point J most respectfully object to the further line of 
questioning of this witness. Because the events which 
took place on June 14, 1974, are collateral and had 
nothing to do with either the indictment or the charges 
before this Court. They are collateral and prejudicial 1 
to my client. 

THE COURT: The objection is overruled. 

MR. MATARAZZO: Thank you, your Honor. 

THE COURT: I would instruct the jury that the 
testimony given by or to be given by Special Agent 
Greenan, if you credit it is only chargeable against 
the defendant Jorge Vivas. 

I've ruli as a matter of law that the conspiracy! 
had expired by this time June 14, 1964 — '74. Do ye l 
understand the theory upon which others are chargeable 
with acts of declarations, outside the presence of the 
accused are on the theory that they're partners in the 
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business. One acta for the other. Well, I've held 
as a matter of law the business has been completed by 
June 14, 1964, so that whatever this witness has 
testified to, again. Special Agent, against Jorge 
Vivas, cannot be charged against either of the two 

other accused on trial. 

I have written 64 down now so many times and 

I can r t erase it. Of course, *74. 

q Would you tell us again. Special Agent Greenan, 

what premises were searched on June 14, 1974? 

A A one-family residence, located at 943 Belmont 

Avenue, Brooklyn, New York. 

Q And do you know whose residence that presises 

are? 

A Yes. The residence of Jose Vivas. 

Q Was a search made of those premises? 

A Yes, it was. 

Q Would you tell us how many agents participated 

in that search, if you recall? 

A More than six agents. 

q was the entire house searched? 

A Yes, it was. 

Q And as a result of that search, were certain 


items seized? 
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A Yes. 

THE CLERK: Object contained in plastic marked ! 

Government Exhibit 13 for identification. 

Q I show you what's been marked as Government's 

Exhibit 13 for identification and I ask you if you recognize 
it. 

A Yes, I do. 

Q . Would you tell us how you recognize that 
exhibit? 

| i 

A My name is listed on here as a witnessing 

i 

official. That's my signature. Also, my initials are on 
the plastic contained inside this sealed plastic container. 

Q Would you tell the Court and jury when you 

placed your initials on the exhibit contained inside Government 
Exhibit 13? 

A On June 14, 1974. 

Q Now, would you tell us what you seized on 

June 14, 1974, reletive to that exhibit? 

I 

I 

A I seized a plastic bag,contained in the plastic 

bag was a yellow piece of paper and the yellow piece of 
paper contained what I suspected was cocaine traces. 

Q And is that in fact what Government Exhibit 13 

for identification is? 

Yes. There was a lab report by the D.E.A. 
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Q Now, after you took possession of Government 

Exhibit 13 for identification, what did you do with it? 

A You mean the time I found it in the residence? 

0 Well, tell us — strike my last question. 

Where did you find it in the residence? 

A I found it on a night table in the master 

bedroom of Vivas' residence. 


MR. MATARAZZO: I didn't hear the entire answer, 

Judge. 


THE COURT: Will you please read it back for 

Mr. Matarazzo. 

(The last answer is read back by the reporter.) 

MR. MATARAZZO: Objection to the term "master 

bedroom. 1 * It's a conclusion. 

THE COURT: Overruled. 

Q After you found it in the bedroom, what did you 

do with it? 

A I brought it downstairs to the kitchen. 

0 And did you maintain possession of it in the 

kitchen? 

A There were two agents in the kitchen who main¬ 

tained custody of all the evidence found in the house. 

Q Now, did you eventually remove Government's 
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Exhibit 13 for identification from the house? 

A Yes, I did. 

Q And where did you take it? 

A I took it back to our office located at 57 Street 

in Manhattan. 

Q When you got to your office, what did you do 

with that exhibit? 

A I then placed the exhibit in this plastic 

container and sealed it and then, I brought the sealed 
container to our night deposit vault and deposited it in the 
vault. 


Q And when is the next tine you saw Government 

Exhibit 13? 

A On Monday, June 17, 1974. 

Q What was the purpose of your seeing it on that 

day? 


A I removed the exhibit from the night deposit 

vault. I weighed the exhibit anu I got an approximate gross 
weight and I filled out a D.E.A. form 7A, change of custody 
form and I had the exhibit taken to the lab. 

0 Did you take it to the lab yourself? 

A No, I did not. 

Q When is the next time, when you saw Government 


Exhibit 13 for identification? 
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A 1 Thii afternoon I filled out a form D.E.A. 12, 
which is anothsr change of custody and a letter from ray 

l 

supervisor stating that I could pick up this evidence and 
bring it to Court and I did it. Picked it up this afternoon 

froe the lab. 

(Continued next page.) 
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Q And have you examined Government's Exhibit 13 

today? 

A Yes, I did. 

Q Does it appear to be in the same condition as 

when you brought it or when you gave it to comeone to take 
to the laboratory? 

A Yes, it does. The only thing, it's just a little torn 

here. It wasn't torn when I brought it. 

0 Was the seal that you placed on Government’s 

Exhibit 13 still intact? 

A Yes, it is. 

Q Are there any other seals on that exhibit? 

A There is a seal on the bottom here, "7/5/74". I don't 

know what it refers to. 

MR. KIMELMAN: May I offer this subject to 
connection, your Honor? 

THE COURT: Is there — 

MR. MATARAZZO: I will object to each and 
every item to be introduced and to save the Court 
time, I will put it on the record. Each item to be 
introduced shall suffer the same objection. It is 
immaterial to this case. 

THE COURT: The objection shall suffer the 
same right. Objection overruled. 
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Are you going to take each item — 

MR. KIMELMAN: Your Honor, I can ask him ii : 
he repeated the same procedure without going through 
it. 

THE CLERK: Government Exhibit 13, previously 
marked for identification, now marked in evidence. 

(So marked.) 

THE CLERK: Object in plastic marked Govern¬ 
ment Exhibit 14 for identification. 

MR. KIMELMAN: If your Honor please, we heard — 

THE TCOORT: Will you mark all the exhibits 
that you have there. 

THE CLERK: Container with substance Government's 
Exhibit 15 for identification. 

Another container with substance marked Govern¬ 
ment Exhibit 16 for identiificdtion. 

(Exhibits 15 and 16 so marked.) 

THl. COURT: I want you to mark each item 

separately. 

THE CLERK: Object marked Government Exhibit 
17 for identification; another object marked Government 
Exhibit 18 for identification. Six containers contain¬ 
ing substance marked Government Exhibit 19, 19-A 
through E inclusive. 
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(So marked.) 

Q Special Agent Greenan, I ask you to examine 

Goverment Exhibit 14 for identification, and I ask you if 
you recognise it. 

A Yes, I do. 

Q Was that item seized on the night of June 14th 

at the home of Jorge Vivas? 

A Yes, it was. 

0 Qid you seize that item? 

A Yes, I did. 

Q Could you tell us where you found it? 

A I found B, E, A Exhibit No. 5 in an upstairs bedroom 

of the Vivas residence. Located at 943 Belmont Avenue. I 
found it along with BEA Exhibit No. 4, same bedroom on the 
night table. 

Q When you aay BEA Exhibit 4, are you referring 

to Government Exhibit 13 in evidence? 

A Yes, I am. 

0 It was in the same bedroom? 

A Correct. 

0 Could you tell us, sir, how you recognized 

that exhibit? 

A My initials are on the actual exhibit itself and my 

signature is down as witnessing official for the sealing of 
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the envelope. 

Q Can you tell us, sir, when you placed your 

initials on the items contained inside that exhibit? 

A On June 14, 1974. 

0 Sir, can you tell us what Government Exhibit 14 

for identification is? 

A It's a capsule or vial with a black top and what I 

recognize as a cocaine spoon. 

Q Now, sir, can you tell us, is that an opinion 

of yours based on your experience and training? 

A Yes, it is. 

0 Can you tell us, sir, on what you base that 

opinion? 

A I had seen a similar spoon used on two occasions in 

an undercover situation end I have seen them seized on numerour 

occasions as part ef search warrants. 

q mow, Sir, is that what you call a cocaine spoon, 

is that attached to the vial? 
a Yes, it is. 

0 Hoe, sir, after you seized that what did you 

do with it? 

A I brought it down to the kitchen. 

THE COURT: When you seized it, was it attached 

I 

to the vial? 
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THE WITNESS: Yes, it was. 

Q And, sir, based on your experience do you know 

what use is made of that spoon? 

A It's a — it's an object used to ingest the actual 

cocaine itself. 

Q Do you know how that is done, based on your 

training and experience? 

A Yes. Well, in this case here the spoon would be dipped 

into the actual vial itself. As you notice, there are, it's 
a white traces which were found by the chemist to be cocaine. 
The spoon would be placed inside the vial itself and held 
up to the nose of the person who would ingest the cocaine. 

Q Now, sir, after you took Government Exhibit 14 

to the kitchen, did you follow the same procedure with that 
exhibit as you did with Government Exhibit 13 in evidence? 

A Yes, sir. 

Q Did you again bring it to court in the same 

manner as you did Government's Exhibit 13 in evidence? 

A Yes, I did. 

MR. KIMELMAN: Your Honor, I offer this in 
evidence. 

THE COURT: Mr. Matarazzo, you indicate the 
same objection; same ruling. It may be marked. 

I assume the other defendants haven't any 
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objection — 

MR. SUTTON: May we participate or are we 
left out altogether? Are we participating here? 

Do we have rights to cross-examine on anything? 

THE COURT: I'll give them to — 

THE COURT CLERK: Government’s Exhibit 14, 
previously marked for identification, now marked in 

evidence. 

(So marked.) 

q Special Agent Greenan, I show you what las 

been marked as Government's Exhibit 15 for identification 
and I ask you if you recognize that object. 

A Yes, I do. 

q And was that seized by you on June 14, 1974? 

A That's correct. 

q Would you tell us where you received that item? 

A I seized it in the residence of Mr. Vivas. The exhibit 

was seized from a cabinet which is located in a dining room 


in the main area of the residence. 

q And, sir, can you tell us what Government's 

Exhibit 15 for identification is? 

A It’s two containers? one with a lid on it. It con¬ 

tains what to me at the time was a white unknown substance, 
which was later found by the lab to be a powder containing 
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borates. 

Q Based on your experience and training, do you 

what use is made of borates? 

A Yes. 

MR. MATARAZZO: Objection. 

THE COURT: Overruled. I'll allow it. 

A Yes. Borates or boric acid is used to dilute the 

cocaine; cut it up. Make one volume a bigger volume. 

0 Sir, after you received Government's Exhibit 15 

for identification, what did you do with it? 

A I brought it into the kitchen area. 

0 And did you follow the same procedure with 

Government's Exhibit 15 as with Government's Exhibits 13 and 
14? 

A Yes, I did. . 

0 And is it your testimony that like the two 

preceding exhibits, you picked it up in the same manner and 
brouqht it to the court here today in the same manner? 

A That's correct. 

MR. KIMELMAN: I'll offer this in evidence, 
your Honor, Government's Exhibit — 

THE COURT: Same objection? 

MR. MATARAZZO: Same objection to each and 

every article offered in evidence. 
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THE COURT: It may be marked. 

THE COURT CLERK: Government's Exhibit 15, 

previously marked for identifiaation, now marked 

in evidence. 

(So marked.) 

Q Now, Special Agent Greenan, I show you what 

has been marked as Government's Exhibit 15 for identifica¬ 
tion and I ask you do you recognise that. 

A Yes, I do. 

Q Could you tell us what you — did you seize 

that item? 

A No, I did not. 

0 Could yee tell us where you saw that item? 

A In the ki tehee of the residence of Jorge Vivas. 

C Did jam see anyone else seise that item? 

A He, I did mot. 

Q DA# yee see anyone bring it into the kitchen? 

A WO, 1 did ISK. 

9 Mt yam recall seeing that in the kitchen? 

Mem tide* with the other items that were seized that you 
pwriMly rectified to? 

MR. MATARAZZO: Objection. That question 
has been answered once. 

THE COURT: Overruled. I'll allow it. 

A Could you please repeat the question? 
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Q Waa Government Exhibit 15 for identification 

in the kitchen with the other items that you have already 
testified to? 

A That's correct, 13, 14, and 15. 

THE COURT: Did you see anyone bring them 
into the house? 

THE WITNESS: No, I did not. 

Q Now, sir, do you know what Government Exhibit 

15 for identification is? 

A Yes. It's lactose. 

MR. MATARAZZO: I object. He didn't see 
anyone bring it in; he saw it in the kitchen, he 
does not know who it belongs to. I'm not interested 
nor should this Court be interested in what's in 
that vial. 

THE COURT: I'm only ruling that it is 
admissible. Objection is overruled. 

Q Now, sir, did you follow the same procedure 

with reference to Government Exhibit 16 for identification 
as you did with the. previous exhibits in evidence? 

A Yes, I did. 

MR. KIMELMAN: Your Honor, I'll offer this 
in evidence. 

THE COURT: Same objection? 

MR. MATARAZZO: Lame objection. Judge. 
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THE COURT? Objection is overruled. Mark it. 

THE COURT CLERK: Government's Exhibit 16, 
previously marked for identification, now marked 
in evidence. 

(So marked.) 

0 I show you what has been marked Government 

Exhibit 17 for identification and I ask you if you recognize 
it. 

A Yes, I do. 

Q Did you seize that item at the home of Jorge 

Vivas the night of June 14, 1974? 

A I was not the a?ent who seized the item. 

0 Did you see another agent seize that item? 

A Mo, I did not. 

0 Did you see another agent in the {.osjession 

of that item? 

A I believe Nick Cdtaleva — 

MR. MATARA2ZO: Objection; not interested 
in his belief. 

THE COURT: Sustained. Strike it out. 

0 Did you see any agent in the actual possession? 

A Bo, I did not. 

0 When was the first time you saw that item? 

* wa “ on th ® Kitchen table in the residence of Mr. Viva* 
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Q Was it together with the other items that you 

have testified to? The previous Government exhibits in 
evidence. 

A Yes, it was. 

0 Now, sir, may I ask you if you know what 

Government Exhibit 17 is. 

A This is a heat sealer. You put it in and it heats 

up. And at one end you're able to slip in an open plastic 
bag or similar material and press it down and it will melt 
together and form a leak-proof seal. 

Q Now, sir, based on your training and experience, 

is ityour opinion that Government Exhibit 17 for identifica¬ 
tion is used in the cocaine business? 

A Yes, it is. 

MR. KDtKLHAH: Your Honor, I ask that Govern¬ 
ment Exhibit 17 be admitted. Well, if I may, your 

Honor — 

0 Did you follow the same procedure for Govern¬ 

ment Exhibit 17 for identification as you did with the other 
Government exhibits in evidence? 

A The only different procedure is that it's left in 

the night deposit vault. I did take it out on the 17th of 
June to type up What we call a BEA form 7A, which is a 
chain of custody for narcotic evidence and then returned it 
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to the vault under that sane chain of custody. 

0 Did you yourself remove it from the vuult 

today? 

A Yes, I did. 

Q Doea it appear to be in the same condition 

as when you placed it in the vault? 

A Yes, it is. 

MR. KIMELMAN: Your Honor, I offer it into 
evidence. 

MR. MATARAZZO: Same objection as Exhibit 16. 
THE COURT: Objection is overruled and it 
may be marked. 

( THE COURT CLERK: Government Exhibit 17 

previously marked for identification is now marked 
in evidence. 

(So marked.) 

t 

(Continued on next page.) 
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Q I show you what has been marked Defendant's 

Exhibit 18 for identification and T ask you if you recognize 
it. 

A Yes, I do. 

Q Tell us how you recognize that exhibit. 

A My initials are on here, on one of the evidence 

stickers. 

Q Tell us when you placed your initials on that 

exhibit. 

A June 14, 1974. 

Q Did you seize Government Exhibit 18 for 

identification on the night of June 14, 1974? 

A No. 

Q Did you see anyone else seize that item? 

A No. 

Q Did you see anyone in possession of that item? 

A No. 

Q Where did you first see Government's Exhibit 

18 for identification? 

A On the kitchen table in Mr. Viva's residence. 

Q Was that together with the other items that 

you have just testified to, Government's Exhibit 13 through 
17? 


25 


A Yes. 

I ask you, did you follow the same procedure 
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in respect to Government’s Exhibit 18 as you did with 
reference to Government’s Exhibit 17 in evidence? 

A That is correct. 

Q Is it in the same condition as when you placed 

it in the vault on June 14, 1974? 

A That is correct. 

MR. KIMELMAN: I offer Government's Exhibit 
18 in evidence. 

THE COURT; Same objection? 

MR. MATARAZZO: Yes. 

THE COURT: Let it be marked. 

THE CLERK: Government's Exhibit 18 previously 
marked for identification now marked in evidence. 

Q I wonder if you would tell the Court and the 

jury what Government's Exhibit 18 in evidence is? 

A It is a scale. 

THE COURT: Now, that Exhibit has some tabs 
on it and some stickers. 

THE WITNESS: That is correct. 

THE COURT: Did you put that on? 

THE WITNESS: Yes. 

THE COURT: That isn't the way you found that 

item? 

THE WITNESS: That is correct. 
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THE COURT: The ~ame is true as to the sealer 


as you described it? 


THE WITNESS: Yes. 

Q Based on your training and experience does 

Government's Exhibit 18 in evidence, is that the type of 
scale that is often used in the cocaine business transactior 
A That is correct. 

Q I show you what has been marked as Government's 

Exhibit 19A through 19E and I ask you if you can identify 


-> 


it — 


THE COURT: It is 19 to 19E. 

I 

MR. KIMELMAN: 19 to 19E. 

THE WITNESS: These six exhibits were seized 
from the residence of Mr. Viva. 

Q Did you seize those exhibits? 

A No, I did not. 

Q Did you witness anyone seizing those exhibits? 

A No, I did not. 


Q Would you tell us the first time you observed 

those exhibits in the residence? 

A On the kitchen table of Mr. Viva's residence. 

0 Were those exhibits 19 through 19E on the 

table with the rest of the item^ that you have just 
testified to? 
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A That in correct. 

Q Did you follow the same procedure with these 

exhibits as you did with Government's Exhibit 18 and 17? 

A Yes. 

Q Oould you tell us what Government's Exhibits 

19 through 19E are? 

A They are six plastic containers marked 

Lactose and they are still factory sealed. 

Q Based on your training and experience would 

you tell us what the purpose of Lactose is in a cocaine 
oepration? 

A Lactose is the same as boric acid, a dilluting 

or cutting material for the cocaine. 

MR. KIMELMAN: I have no further questions. 

THE COURT: Mr. Matarazzo would you like to 
cross-examine first? 

MR. KIMELMAN: If I may I would like to offer 
Government's Exhibit 19 thorugh 19E in evidence. 

MR. MATARAZZO: Same objection. 

THE COURT: Overruled. They may be marked. 
THE CLERK: Government's Exhibits 19 through 
19E previously marked for identification now marked 
in evidence. 

MR. MAHLER: May it be cleared or clarified 
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* * ★ * 


(Out of the hearing of the Jury.) 

MR. KIMELMAN: I don't see the chemist here 


yet. 


1 was ^ ust about to call my secretary. I 
Instructed him to be here at a quarter to 10:00. 

(The ,1ury entered the courtroom at 10:0R a.m.) 

THE COURT: Good morning, I think we are readv 
to start. 

Now, will you call your next witness. 

MR. KIMELMAN: Yes, sir. 

Dr. John Sawinskt. 

JOHN S A W I N S K I , called as a 

witness herein, having been first duly sworn bythe 
Clerk of the Court, was examined and testified as 
follows : 

DIRECT EXAMINATION 
BY MR. KIMELMAN: 

Q By whom are you employed? 

U. S. Department of Justice, the Drur Enforcement 
Administration. 

0 What is your occupation? 

A I am a forensic chemist. 

For how lonp; have vou been a forensic chemist? 

A Approximately five and a half vears. 





. t 

i 
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Q Briefly describe your duties for us. 

A My duties basically are to analyze narcotics 

and dangerous drugs. 

Q Tell us what training you have had for your 

present occupation. 

A I had been a toxicologist for Nassau County for 

two years prior to coming to the DEA and at DEA I received 
training to do analyses of narcotics and dangerous drugs. 

Prior to all of that I received a B.S. in 
Chemistry and Ph.D. in Chemistry. 

Q Have you testified in court as to the analyses 

of narcotic substances? 

A Yes, I have testified in Federal, State and 

local courts. 

Q On approximately how many occasions? 

A Approximately 20. 

Q Were you qualified as an exoert in analyzing 

such substances on all of those occasions? 

A Yes. 

MR. SUTTON: Objection. 

THE COURT: Overruled. I will allow it. 

I find the witness qualified to express an 

opinion as to the Identity of narcotic drugs. 
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MR. KIMELMAN: Shall I proceed, your Honor, or 
Is there a voir dire? 

THE COURT: No, I have found the witness 
quail fled. 

BY MR. KIMELMAN: 

Q Sir, I show you what has been marked Government's 

Exhibit 13 In evidence and I ask you If you recognized It? 

A Government's Exhibit 13 I recognize by my 

Initials,JPS,and the date 7/3/74. 

Q Did you place your Initials on that exhibit 


on that date, sir? 

A Yes, sir. 

Q Can you tell us, sir, the circumstances under 

which you saw and placed your Initials on Government's 
Exhibit 13 In evidence? 

A Well, I would have received — I received this 

evidence from the supervisory chemist on that dal <* ' c Jc the 
analysis. 

Q When you received Government's Exhibit 13 in 

evidence, what did you do with it? 

A I cut this end open, took out the contents 

of the envelope, elastic envelope, analyzed the contents. 

0 And after you analyzed the contents of Govern¬ 

ment's Exhibit 13 in evidence, did you analyze the contents 
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by performing certain tests? 

A Yes, I did. 

Q After you performed these tests, have you reached 

an opinion as to the contents of the substance contained in 
Exhibit 13 in evidence? 

A Yes, I did. 

MR. SUTTON: Shall we reserve all possible 
voir dire to cross-examination? 


THE COURT: Voir dire relates to the competency 
of the witness to testify, his qualifications. Cross- 
examination challenges his credibility. 

MR. SUTTON: I understand that, your Honor. 

THE COURT: So when you are talking about his 

credibility, of course, you can cross-examine him. 

MR. KIMELMAN: May I have the last question. 

(Last question read.) 


BY MR. KIMELMAN: 


Q Sir, could you tell us what your opinion is? 

A My opinion is that the contents of this 

envelope contained 6.6 percent cocaine hydrochloride and 
lactose. 

% 

Q ^ Could you tell us how much cocaine hydrochloride, 
the net amount,was found in Government's Exhibit 13? 

A The net weight was 480 milligrams. 
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Q Would you say that is a trace of cocaine. 

sir? 

A Yes. 

After you performed your tests and reached 
your opinion, what did you do with Government's Exhibit 13 i n 
evidence? 

-l niaced a seal on It and I resealed it uslnj? 
a heatsealinp machine. 

T ask you to examine Government's Exhibit 
in evidence and I ask you if it is In the same condition 

as when you placed it — strike that. After you placed the 

seal on it, what did you do? 

A I returned it to our vault. 

Cj 1 ask you to look at Government's Exhibit 13 

in evidence and I ask you if it is in the same condition 

as when you placed it in the vault? 

- 

A Yes, it is. 

Now, Dr. Sawinski, I show you what has been 
marked as Government's Exhibit U in evidence and I ask you 
if you can identify it? 

I 

A Government's Exhibit 1/| I can recognize by 

my initials, JPS and the date, 7/3/74. 

Did you place your initials on that exhibit 


on that date, sir? 
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A Yes. 

Q Could you tell us under what circumstances 

you received Government's Exhibit 14 in evidence? 

A Government's Exhibit 14 I received from the 

supervisory chemist on that date. 

Q After you received that exhibit, what did you 


do with it? 


I opened one end of the envelope and removed 


the contents to analyze it. 


Q Did you perform certain tests on the contents? 

A Yes, 

Q As a result of those tests have you formed 

an opinion as to what the substance inside Government's 
Exhibit 14 in evidence is? 

A Yes. 

Q Could you tell us what that opinion is? 

A The contents of Government's Exhibit 14 contained 

18.3 percent cocaine hydrochloride and lactose. 

Q What was the net amount of cocaine hydro¬ 

chloride found in Government's Exhibit 14? 

A The net amount was 70 milligrams. 

Q Could you tell us where you found the substance 

that you are talking about? 


Well — 
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Q Where In the exhibit? 

A The powder was in the small vial. 

0 Is that the substance, a portion of that sub¬ 

stance that you made your test? 

A It i3, yes. 

Q After you performed the test and reached your 

opinion what did you do with Government's Exhibit 1^1 in 
evidence? 

A I placed a seal on it and resealed it, using 

a heat-sealing machine. 

(continued next page.) 
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DIRECT IXAIOMATION 

BY MR. KXMBUfANs (Cont'd.) 

Q After you did that, what did you do with the 

exhibit*? 

A The exhibits then was returned to the vault. 

<2 1 ask you to examine Government's Exhibit 14 

in evidence and ask you if it is in the same condition as 
when you replaced it in the government vault? 

A It is. 

0 I show you now what has been marked Government 

Exhibit 16 in evidence and I ask you if you recogrize that 
exhibit? 

A Government's Exhibit 16 I recognize by my 

initials, JPS, and the date 7/9/74. 

* 

Q Did you place your initials on that exhibit 

6n that date? 

A Yes. 

q Again, would you tell us the circumstances 

under which you received Government's Exhibit 16? 

A Government's Exhbiit 16 was given to roe by 

the supervisor chemist on that date. 

Q After you received Government *s Exhibit 16, 

what did you do with it, sir? 

A I opened one end of it, removed the contents 
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which in this case is a plastic bottle and analyzed the 
substance. 

I . 

Q You analyzed the substance inside the bottle? 

A Yes. 

Q Did you perforin certain tests on that substanc 

A Yes. 

Q Have yisu reached an opinion as a result of tho 

tests as to what that substance was? 

A Yes. 

Q Could you now tell us what your opinion was? 

A The contents 1 found in this case, if I had 

* copy of my lab notes, I could correlate with this one. 

Q Now, sir, I show you what has been marked as 

Government's Exhibit 3500-20 and ask you if that refreshes 
your recollection as to what was contained inside Govern¬ 
ment's Exhibit 16? 

A Yes, it does. Although the plastic bottle 

is labeled lactose, I found the contents of this plastic 
bottle to contain borates. 

Q What is the quantity of borates that you dis¬ 

covered inside that exhibit? 

A I did not quantitate the exhibit. 

Q After you performed your tests and reached 

your opinion, what did you do with Government's Exhibit 16 
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V 

in abidance? 

A I placed a seal on the exhibit and I heat 

sealed the exhibit with our heat sealing machine. 

Q And after you heat sealed, what did you do 

with it? 

A I returned it to our vault. 

Q I ask you to examine Government's Exhibit 16 

in eveidence aiid ask you if it appears to be in the same 
condition as when you placed it in your vault? 

A It is in the name condition. 

MR. KIMELMAN: No further questions. 

MR. MATARAZZO: At this time I move to strike 
out all the testimony of the chemist on the grounds 
set forth before this Court yesterday. 

THE COURT: Motion denied. 

Do you have any cross-examination, Mr. 
Matarasxo? 

MR. MATARAZZO: I have no questions, your 

Honor. 

MR. SUTTON: I do, your Honor. 
CROSS-EXAMINATION 
BY MR. SUTTON: 

Q My name is Charles Sutton, Dr. Sawinski. 

Can you tell me, sir, for how long a period of time you 
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MR. MAHLER: I have tried to fit the evidence 
adduced here into the categories of one or more of 
the types of existent conspiracy that I have known 
and read of. I do not think these facts fit into 
that. I think you have two separate and distinct 
conspiracies. 

The first conspiracy begins on or about 
November 5, the buyer is Mr. Abbott and the connec¬ 
tion and the connection is Bianco and the deliveryman 
is Fiffe and Miranda, and the alleged supplier is 
Diaz-Martinez. 

I think the evidence supports this, there is 
a completely separate individual and apart from the 
conspiracy. 

If you believe the facts in conspiracy No. 2 
whereby the buyer is the acent Abbott, connection 
Bianco, deliveryman is Fiffe and perhaps they paint 
Vivas into that role and the supplier is Bermudez, 
one thing is clear here, the Bermudez and Vivas people 
have nothing to do with the Martinez nor does the 
conspiracy interrelate or connect in any way with the 
conspiracy No. 2. I think they are two parallels 
but separate and individual conspiracies. 

I would again urge you to sever my client's 
case from the case. 
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THE COURT: Motion to sever is denied. 

« 

Any other motions? 

MR. MAHLER: Yes. I would like to move under 
the circumstances of the trial for a mistrial at this 
point. I think ray client,and for a severance again 
on the ground that my client could not possibly be 
accorded a fair trial under the circumstances and in 
the atmosphere of this trial. He is not charged 
directly with possessing any contraband substance. 

Again he is charged only in a conspiratorial 

way. 

THE COURT: Only he is shown with possessing 
cocaine, not charged. 

MR. MAHLER: Not directly. I don't believe 

there — 

THE COURT: Just his employees, Mr. Miranda 
and Mr. Piffe. 

MR. MAHLER: As part of the conspiracy. 

THE COURT: Yes. 

MR. MAHLER: That is the — 

THE COURT: The Government should have taken 
my suggestion and obliged you and put all the posses¬ 
sion counts in. 

There is more evidence at different times than 
the other two defendants. 
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You say the charge against them prejudiced 

you? 

MR. MAHLER: That is correct. 

THE COURT: Just because it wasn't charged. 

■* 

MR. MAHLER: We have had a day and a half of 
testimony concerning the evidence on the table of 
cocaine. 

THE COURT: Which is all part of the conspiracy. 
MR. MAHLER: Of which conspiracy? 

THE COURT: Motion denied. Anything further? 

MR. SUTTON: May we have five minutes? 

I have to make a telephone call. 

* 

THE COURT: Yes, be ready to proceed in five 

minutes. 

(Short recess.) 

MR. MAHLER: I further move to dismiss the 
indictment for failure of the people to prove a prima 
facie case. 

THE COURT: Motion denied. 

Now, are we ready? 

MR. SUTTON: Yes. 

(The jury entered the courtroom at 11:35 a.m.) 
(Continued on next page.) 
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FRANCISCO RIVERA, having first been duly 

sworn by the Clerk of the Court, took the witness stand 
and testified as follows: 

DIRECT EXAMINATION 
BY MR. MAHLER: 


Q Mr. Rivera,, do you speak English? 

A Not too much, a little. 

Q Will you try to answer the questions in English 

and if you can't will you tell us? 

A It's better in Spanish, it's better for me,you 

know. 

THE COURT: Why don't you try English and then 


if you have any difficulty turn to Mr. Guna and ask him 

w 


what it is? 

If you don't understand the English question, 
don't answer it, turn to Mr. Guna and ask him to 
translate it. 

All right? 

Is that all right with you? 

THE WITNESS: It's better if he can translate 

for me. 

THE COURT: Well, I usually leave it up to the 
witness. 

It is up to you, Mr. Mahler. 
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MR. MAHLER: All right. 

Q If you understand my questicn first in English, 

. t 

you cam answer it in English: right? 

Where were you from originally? 

A (Through Translator) From Puerto Rico. 

Q How long have you been in this country? 

A About 13 years. 

Q I mean by that how long have you been in New Yor 

A Here in New York, 13 years. 

Q Now, have you ever been convicted of a crime? 

A Well, no. 

Q Where were you employed in September 1 of 197 3? 

A Working in a company, the addrers is 523 Kent 

Avenue, I worked part-time for Mr. Diaz. 

I 

Q And how long — what is the name of the company 

I 

that you' work for? 

A Strantant. 

Q How long do you work for that company? 

A About 11 years. 

Q Eleven years? 

A Yes. 

Q What do you do for them? 

A (Through Translator) I'm an adjuster. 

Q Now, did tbore come a time when you began to 
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work part-time for Mr. Diaz-Martinez? 


Yes. 


When was that? 


I work in delivery for a customer. 

Were you working there in September 1973? 
September, I working for Mr. Diaz May *72. 

Ontil when? 

When; that is the store in Manhattan Avenue, 


that is in Brooklyn. 


Were you working for him in September 1973? 
Yes, sure. 

% 

Were you working there in October also? 

What year October? 

1973. 

Yes. 

Now, did you work at the store, at 239 Grand 


Street, Brooklyn? 


Yes. 


What did you do there? 

(Through Translator) My duty was to take 


clothes to the customers. 


Do you know a man named Luis Felipe Miranda? 
Yes, I remember that one day Felipe, I don't 


know the second name, I don't know, I know who is Felipe 
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Q 

Nor, how long do you know him? 


3 


A 

Felipe? 


4 


Q 

Yes. 


5 


A 

One year, one year, yes. 


6 


Q 

Now, did you ever have occasion to work with 


7 

him? 


! 

8 


A 

(Through Translator) I work in his store with 

i 

9 

him. 

yes, I 

work in his store. 


10 

- 

Q 

Now, in September of 1973 or October, you tell 


11 

me. 

did there coc.e a time when you took a ride with him. 


12 

Mr. 

Rivera? 



13 


A 

I make one delivery Maury Street or Avenue, I 


14 

don' 

t remember the street, I know it's a big market. 


15 ! 


Q 

And when was this, was this in September 1973? 


16 


A 

Yes. 


17 

► 


Q 

Arid did you have a conversation with Mr. Felipe 


18 

daring that 

trip? 


19 


A 

Yes, in the station wagon. 


20 | 


Q 

What was the conversation about, would you tell 


21 

us? 




22 


A 

Yes — 


23 


0 

THE COURT: Don't answer the question. 


24 



MR. KIMELMAN: Objection, objection. 


25 



THE COURT: Would you like to argue this. 
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Mr. Mahldr? 

The jury may be excused. 

(At 10>40 o'clock a.m. the jury left the court¬ 
room. ) 

MR. K1MEU4AN: Your Honor, I would object on the 
grounds of hearsay. 

THE COURT: Well, when was that conversation, 
you say? 

MR. MAHLER: September of 1973. 

THE COURT: On what grounds do you think it is 
admissible? 

MR. MAHLER: I think it is admissible — well, 

I think it is admissible on the credibility of 
Mr. Miranda 1 s testimony, 1 think — 

THE COURT: No, a foundation must be established 
first to admit a conversation between a witness and 
another witness. 

MR. MAHLER: Well, he is not just another witnes^, 
he is a part of the conspiracy, Mr. Miranda is a 
defendant in the conspiracy. 

THE COURT: When did the conspiracy start? 

MR. MAHLER: The conspiracy started October 31, 

19 — 

MR. KIMELMAN: 73. 
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^ Rivera-direct 

BY MR. MAHLER: 

Q How, could you recall for ua, Mr. Rivera, an 

oceanion when you took a certain ride, delivery ride with 
Mr. Felipe Miranda? 

A (Through translator.) Yea. 

Q And did you have a conversation with him during 


that trip? 
A 


Yes. 


And what did he say to you and what did you say 


to him? 


THE COURT: Objection sustained. 

I want specific questions. 

Did you talk about cocaine? 

Yes or no. 

THE INTERPRETER: Yes, he said. 

THE COURT: And what did he say to him — what 
did you say to him about cocaine? 

THE WITNESS: (Through translater.) I said to 
him that I didn't use it, that I didn't use that. 

And he said to hme, "Please don't tell this to 
Mr. Dias because Mr. Diaz will fire me." 

And I said, "Well, it's all right. 

And he said to me, "But if you ever decide to 
steal sosm clothing" — 
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Rivera-direct 
THE COURT: Strike that out, I said about cocairi 


BY MR. MAHLRR: 


Q Mr. Rivera, Mr. Rivera,/would you start and 

relate to us the beginning of the conversation relating to 
cocaine? 

A (Through interpreter.) I was driving the car tc 

deliver the marnhsiwH as, then he took that out of his pocket, 
an alwicos foil, and then he put soenthing in his nose, and 
he gave #e sooe and I asked him what is that. 

And he said to me that would make people happy. 


Q What did you say? 

A (Through interpreter.) I said to him, "I don't 


use that.” 

q What did he say, relate to us the rest of the 

conversation? 

A (Through interpreter.) And he said tc me, 

"Please don't say that to Mr. Dias because then he would fire 
me from my job.” 


Q Who said that? 

A (Through interpreter.) Felipe. 

q And did there cone a time when he gave you a 

card? 

A (Through interpreter.) Yea, he gave it to me. 

Q And what did he say in connection with the card"! 
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A (Through interpreter.) He said to m if I were 

to steal sowsthing from Nr.Diaz — 

MR. KIMKLMAN: Objection. 

THE COURT: Strike it out. 

Q Would you please tell us what he said in 

connection with the card relating to cocaine? 

A (through interpreter.) If I were to know of 

somebody that would use that, that I was to call him or gave 
that people ^he telephone number to call that place. 

Q Now, did he give you a card? 

A (Through interpreter.) Yes, I have it, I had it 

in my house and I have it here, I brought it along with me. 

(A card was then handed to Mr. Mahler who then 
offered it to Mr. Rime 1.man.) 

MR.iCIMELMAN: Thank>ou. 

MR. MAHLER: May I offer this into evidence. 

MR. KIMELMAN: May I have a voir dire. 

THE COURT: May I see it? 

(The card was handed to the Court.) 

(Continued next page.) 
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Rivera-voir dire/Kiraelman 
A Yes. 

MR. KIMEIMAN: No objection. 

THE COURT: Only the face of the card is 

r 

admitted in evidence. This witness made it clear he 
wrote on the back. 

Let it be marked. 

THE CLERK: Defendant Diaz-Martine*' Exhibit P 
previously marked for identification now marked in 
evidence. 

(So marked.) 

(Conclusion of voir dire examination 
by Mr. Kimelman.) 

THE COURT: May I see that card, please? 

THE CLERK: Yes, sir. 

(Document handed to Court.) 

(Pause.) 

MR. MAHLER: Shall I continue, your Honor? 

THE COURT: Surely. 

DIRECT EXAMINATION 

BY MR. MAHLER (continuing): 

Q Had you ever seen cocaine prior to that day, 

from Mr. Miranda? 

A Who is Miranda? 

« 

0 Felipe. 
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A No. 

0 Did you work at — 

MR. MAHLER: Withdrawn. 

0 Did you have occasion to be in the store at 

293 Grant Street, Drooklyn, during the month of October 1973? 

A Yes, because I work there with Mr. Diaz. 

O Did you work there steadily from October 1973 

through April 1974? 

A Yes, because when the store was moved, yes, I 

was working there. 

I started to work with him since he was in 
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Manhattan. 

O Did you ever at any time see Mr. Diaz-Martinez 

with cocaine? 

A No. 

0 Now, would Mr. Diaz-Martinez stay in the store 

during the day — would he stay there all day? 

A Mr. Martinez? 

0 Mr. Diaz-Martinez. 

A Well, once in a while he would also have to go 

and deliver merchandise. 

n Did you stay in the store during the day? 

A In the afternoon when I left the work, I would 

make deliveries. 
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0 

Is it correct to state you would go in and out 


1 

3 

of the store during the day? 


4 

A 

Yes, I would go in and out. 


5 

Q 

Mould Mr. Diaz go in and out of the store 


6 

during the 

day? 


7 

A 

Yes. 


8 

0 

And do you know Mr. Fiffe, do you know Manuel 


9 

Fiffe? 



10 

A 

Fiffe* 


11 

Q 

Fiffe. 


12 

A 

Yes. 


13 

Q 

And do you know if Fiffe worked in the store 


14 

between October 1973 and October 1974? 


15 

A 

Yes. 


16 

Q 

Do you know if his job was in the store? 


17 

A 

Yes. He would have to wait on customers and 


18 

give me orders. 


19 

0 

Was he the one who was the inside man, the man 


20 

who stayed 

in the store almost all day? 


2l 

A 

Yes. He would be waiting on the store — on 


22 

people. 



23 


MR. MAHLER: I have no further ^vostions. 


24 


MR. KIKELMAN: May I have the cara, your Honor? 


25 


(Document handed to counsel.) 
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THE CLERKx Come forward please. 

Stand over here, please, face me and raise your 
right-hand. 

BERRIOS, having been duly sworn 

by the Clerk of the Court, took the witness and ! 

testified as follows: 

THE CLERK: Will you state your name and spell 
it for the record, please? 

TOE WITNESSi Hellen, H—e—1-1-e-n, Berrios, 
B-e-r-r-i-o-s. 


TOE COURT: Do you speak English? 

TOE WITNESS: Yes, I do. 

INTERPRETER GUNA: I will stay here, just in 

case. 

DIRECT EXAMINATION 
BY MR. MAHLERt 

0 Now, Mrs. Berrios, will you tell us where you 

are enployed please? 

A Where I work? 

Q Yes. 

0 I work at the Chateau Lounge, 133 Irving 

Avenue. 

Q What do you do at the Chateau Lounge? 

A Barmaid. 
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Q 

A 

Q 

A 

Q 

1974? 

A 

Q 

A 

him there. 

Q 

A 

Q 

to July 1973? 
A 
Q 
A 
Q 

him prior to 
A 
C 
A 
0 
A 


How long are you working there? 

Ten months. 

Have you ever been convicted of a crime? 

Never. 

Were you working at the lounge in July of 

Right. 

Do you know Manuel Piffe? 

Hell, he used to coma to the place. T met 

Have you had occasion to speak to him? 

Well, as a customer, usually, you know. 

Have you spoken to him several times prior 

July 1973? 

Yea, before July 1973. 

No. 

How many times would you say you had spoken to 
July 1974? 

Hell, a couple of times. 

Do you know his voice? 

Yes. 

Does he have a distinctive voice? 

Yea. 
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Q Would you recognize it on the telephone — 

his voice? 

A Yes I do. 

Q In july of 1973 ~ 

jm. MAHLER* Withdrawn. 

Q Did there come a tine during the summer of 

1974 that you received a telephone call from Mr. Piffe? 

A Right, several calls. 

MR. KIMBLMAN: Offer of proof, your Honor? 

THE COURT* The jury may be excused. 

(Jury excused at 11*30 a.re.) 

THE COURT* What will this witness testify to? 
MR. MAHLER* That during June, July and August 
of 1974 Mr. Piffe and Mr. Meranda called her on 
numerous occasions threatening the life out of Mr. 
Diaz-Martinez; that if he didn't get them out of 
jail or get them a lawyer they would implicate him 
in this case. 

THE COURT* It is admissible and if true it 
is certainly telling testimony. 

Go ahead. 

Seat the jury. 

(Jury entered jury box at 11*32 a.m.) 

THE COURT* All right, Mr. Mahler. 
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BY MB. JIAHLER: 

0 I will repeat the question I posed to you 

before. 

Durincr the sunmer of 1974 did you receive 
phone calls from Mr. riffo? 

A Yes, I did. 

0 Were these in July or August or both months? 

A Some of them was made in July and the rest 

in August. 

Q How many calls would you say you received 

from Mr. Fiffe, approximately? 

A About 7, 8 calls, approximately. 

THE COURT: 70? 

THE WITNESS: 7 or 8 calls. 

Q V7hat would he say to you on those occasions, 

to your best recollection? 

A Well, at the beginning he was calling and 

telling me to ask Diaz to help him out with some money to 
pay the lawyer and for his needs in jail. 

I know everything was quiet at the time and 
at tne end of August h* called me telling mo to tell him 
when I see him to help him out in this case and that he 
would implicate him and lie in the court room if he has to 
if he doesn't help him because he worked for him at the 

468 



5 Berrios-direct 

store and he should give him a hand, 

Q Ever threaten his life? 

A Yes. 

Q What did he say? 


1317 


Mr. Miranda? 


Whenever he got a chance he would kill him. 
Did you speak during the summer of 1974 to 


Miranda, yes. 

How long do you know Mr. Miranda? 

For about three or four years. 

Have you spoken to him on numerous occasions 


prior to the summer of 1974? 


Yes, at the place. He usually stop by. 
You know his voice? 

Yes. 

Did he call you during the summer of 1974? 


Yes. 


August? 


Did he call you during the months of July and 


Right. 

On about how many occasions did he call you 


during those months? 


About the same amount of calls ae Fiffe did. 
And what did he say to you? 


467 



II 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 ! 

i 

16 ! 

17 

18 

19 

20 
21 
22 

23 

24 

25 


6 Berrios-direct 1318 

A Well, he was telling me the same as Fiffe — 

"Tell him to help me with the lawyer" unless he will involve 
him in this case. 

Hir and Fiffe had got together to involve him 
in the case because he don't give them a hand with some 
money. 

MR. MAHLER: I have no further questions. 

TIIE COURT: Mr. Kimelman? 

CROSS-EXAMINATION 
BY MR. KIMELMAN: 

0 Now rtadan, could you 3tate your name again, 

please? 

A Hellen Berrios. 

0 Barrios? 

A Berrios. 

0 Is it Mrs. Berrios? 

A Yes, right. 

Q Mrs. Berrios, how long do you know Mr. 

Israel Diaz-Martinez? 

A About three years. 

Q And do you work for him? 

A No. 

Q Where do you work? 

A I work at the Chateau Lounge. 




would yo\i? 
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Would you consider Mr. Diaz a friend of yours? 
Well, yes. 

And you wouldn't like to see him go to jail. 


MR. KIMELMAN: T have no further questions. 
MR. MAHLER: No questions. 

THE COURT: You may step down. 

Next witness. 

MR. MAITLER: I call the defendant. 

THE CLERK: Stand over there, please, face 


me and raise your riqht-hand. 
ISRAEL DIP Z-M ARTTNEZ, 


having beei 


first duly sworn by the Clerk of the Court, took 
the witness stand and testified as follows: 

THE CLERK: State your name and spell it for 

the record, please. 

THE WITNESS: Israel Diaz-Martinez, M-a-r-t- 


i-n-e-z. 


DIRECT EXAMINATION 


BY MR. MAHLER: 


Do you speak English? 

Yes, I do. 

YOU don’t need en interpreter in any wey? 
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2 |j 
1 

A 

No sir. 


3 

Q 

Have you ever been convicted of a crime? 


4 ! 

5 

Q 

A No sir. 

Are you from Puerto Rico? 


6 

A 

Yes. 


7 

0 

When did you cone to New York? 


8 

A 

I came to New York in 1958. 


9 

Q 

I8 your family now in New York? 


10 

A 

Yes. 


11 

0 

Tn what year did you first go into business 


12 

for yourself 

— in any business? 


13 

A 

That was 1966. 


14 

Q 

What business were you in? 


15 

A 

It was a restaurant, number 2 Stanwyck in 


16 

17 

Brooklyn. 

Q 

Did you go into any other business thereafter? 


18 

A 

Yes. 


19 

0 

What business did vou go into? 


20 

A 

I worked as a partnership in the restaurant 


21 

belonging to 

a friend of mine. 


22 

Q 

What else — did you eventually go into other 


23 

businesses? 



24 

A 

I went to work in a bar as a manager and I 


25 

stayed in the 

bar for three years and after that I went 
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into the clothing business. 

Q Now, when did you first enter the clothincr 

business? 

A 1972. 


(Cont'd on next page.) 
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Q 
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Q 

premises? 
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What was the name of the place? 

It was Boro-Wide Clothing Corporation. 
Where are they located? 

At 12 Manhattan Avenue in Brooklyn. 

Did there come a time when you moved to 


1326 


a different 


A 

Q 

A 

don't recall 

0 


Yes, sir. 

And where did you move to? Where? 

I moved to 293 Grant Street in Brooklyn. I 


the date. 

Was it in the fall of 1973? 


Give 


us 


approximate 


y 


when you moved. 


A It was about January, something like that. I am 


not too sure. 

Q What was the nature of the business there? 

Tin: COURT: January 1073? 

T1IS WITNESS: Yes. When I took the place over 
in 1973, I rent the place, but I didn't ruova in until 
a couple of months later. That is when I first got 
the lease of 293 Grant Street. 

What was the question? 

0 Now, what was the nature of the business that 

you did in the store? What type of clothing business was it? 
A Well, I operated like importing noods from 
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2 

Q 

And can you tell us what your routine was during 

3 

the day, the 

hours are on an average day. 

4 

A 

Yes, well, like 9 to 10 o’clock in the morning I 

5 

go to the store, pick up my orders from the day before, bring 

1 

6 

it to the customers, going to see new customers, trying to 

7 

buy clothes 

from different factories, trying to get cheap 

8 

clothing, you know, to bring it to the stores. 

9 

Q 

How many hours a day would you say that you 

10 

spend in the 

store or would you say you spend inside the store? 

11 

A 

Inside the store, well, it was quite often I 

1 

12 

I 

get to the store and I stay there maybe two hours, three hours, 

i3 

four hours. 

It all depends if I was ready to receive mer- 

14 

chandise from somewhere, or any order, or people that had to 

18 

see me. It 

depends upon how many people I had in the store 

16 

that I have 

to take care of. 

17 1 

Q 

Would you agree that you go in and out most 

18 

days? 

1 

19 

A 

Yes. 

20 

Q 

Are there any days that you stay there all day? 

21 

A 

No. 

22 

Q 

Once in a while? 

23 

A 

Maybe once if one of the guys is out someplace 

24 

and they don 

’t come to work. 

25 

Q 

Now, do you know Manuel Fiffe? 
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1 

2 ll 


A 

Yes. 




20 I 

21 
22 

23 

24 

25 


Q How long have you known him? 

A I know Manuel Piffe since about 1970, 1971, 

something like that. 

Q How did you first meat him? Do you remember? 

A I mat him at 328 Union Avenue whan I used to 

work -- when I uaed to be the manager operating 328 Bar 
Corporation at 328 Union Avenge, Brooklyn. 

Q How did you first meet him? Under what circum¬ 

stances? 

A He came there with a couple of other Cuban 

fallows. They introduced me and said, "This is Mr. Fiffe.” 
That is where I mat him. 

g And did there come a time when you got to know 

him on a different level? 

A What was that again? 

Q Well, did there come a time when you employed 

him? 

A Yes. 

Q When was that first? 

A I don't know exactly dates or so. 

Q Approximately. 

A Yes. Well, it was like a year and a half ago. 

Q Would that be 1972? 
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2 

A 

Yes. 

3 

Q 

Was that in your first 3tore? 

4 

A 

At No. 12 Manhattan Avenue. 

5 

Q 

What did he do? What was his job? 

6 

A 

Well, he was supposed to go open the store at 

7 

9:30 In the 

morning. Clean up the store. And receive any 

8 

calls, any 

orders from any customers, have them ready for me 

9 

when I came 

to pick them up and bring it to the people. 

10 

Q 

When you moved to this store did he follow you? 

i 

11 

A 

Yes. 

1 

12 

0 

And by "this," I mean the store at 293 Grant 

13 

Street. 


14 

A 

Right. That's correct. 

15 

0 

What does he do at 293 Grant Street? 

16 

A 

Same thing. He was taking care of the store. 

17 

! 

He opener! up the store in the morning. cleaned up. Receive*. 

18 

the calls. 

the orders, and tells me what was going on. 

19 

Q 

Was he your inside man, does he stay inside the 

20 

store? 


21 

A 

All the time. 

22 

O 

What neighborhood is this in? 293 Grant Street? 

23 

A 

Do you mean the conditions? Well, we will call 

24 

them — 


25 

0 

No, I mean what part of New York? Is that 
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That la Williamsburg. 

Is this a rather poor neighborhood? 

Well, I don't know. They call it the Ghetto. 


6 That ie what it is, you know. 


g looks like? 


Have you seen cocaine? Do you know what cocaine 


I have seen cocaine, yes. 

And is cocaine — is it used pretty widely in 


n that neighborhood? 

12 A Well, I wouldn't tell you if it is cocaine that 

13 is being used in that neighborhood because if you paBs by you 


14 couldn’t tell. 


q Do they use heroin in that neighborhood? 

16 A I think it would be anything that comes to drugs 

17 or anything, you find it in those neighborhoods. 

18 q Do you know if Mr. Fiffe used drugs? 

ig A At one point I do know that he used drugs. 

q When you say at one point, what do you nean 


2 i by that? 


Because one time I catch him sleeping on the 


23 chair in my store. 


Sleeping? 

Sleeping with the store wide open 
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1 

•7 1 

im j 

Q 

Are you saying sleeping? 


3 

3 1 

A 

Sleeping with his eyes closed. 


4 | 

Q 

Now, are you married? 


5 

A 

Yes. 


6 

Q 

Do you have children? 


7 

A 

Yes. 


8 

Q 

What are the ages of the children? 


9 

A 

Eleven and seven. 


ID 

Q 

Do you know Juanita Guzman? 


11 

A 

Yes. 


12 

Q 

How do you know her? 


13 

A 

I met Juanita Guzman through Mr. Felipe Miranda 


14 ! and 

his girlfriend. 


15 i 

Q 

When did you first hear of her? 


16 l 

A 

That was like 1971. 


17 

r j 

Q 

Did you begin to see her socially? 


18 ! 

A 

Actually, yes, because she was living with 


19 Pelipo's 

girlfriend in the sane house. She had a furnished 


20 room in her house. 


21 

Q 

Did she become a girlfriend of yours from time 


22 to 

time? 



23 

A 

Yes. 


24 

Q 

How would you describe the relationship? Is 


25 

a girlfriend? 
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2 


A 

No, it is a dating girl. 


3 



MR. KXMELKAN: I didn't hear that. 


4 



(Record rend.) 


5 


Q 

Does she have an apartment that you know of? 


6 


A 

By the time that I met her? 


7 


Q 

No, presently. 


8 


A 

Yes. 


9 


0 

That is the apartment at 239 South Fourth Street; 


10 


A 

Yes. 


11 


0 

Rave you been to that apartment upon occasion? 


12 


A 

Yes. 


13 


Q 

Have there been occasions when you helped to pa] 


14 

the cent 

there? 


15 


A 

Not the rental, but I have given her some money, 


16 

I don' 

t know whet she would use it for, but all I do is give 


17 

her sa 

ee 

money. 


18 


0 

Did she work for you from time to time? 


19 


A 

Yea. 


20 


Q 

What did she do for you in the store? 


21 


A 

She used to be the cashier. 


22 


Q 

And when did she work there? 


23 


A 

She worked there from 1972, 1973, 1974. 


24 


Q 

On the occasions that you were at 239 South 


25 

Fourth 

Street did you ever see cocaine there? 
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2 

A 

1 

Mo, sir.. 

3 

Q 

, 1 

Mow, you were present in court, were you not. 

4 

when Mr. Piffe 

testified, is that right — when Mr. Miranda 

5 I 

' testified, were you? 

6 ! 

A 

Yes. 

7 ! 

Q 

| 

Did you hear the portion of their testimony 

8 ; 

which referred 

j 

to cutting cocaine in that apartment? 

9 

A 

Yes. 

10 

1 

Q 

Did you package cocaine? 

11 

A 

No, sir. 

12 1 

Q 

Did that ever happen in that apartment? 

13 I 

A 

Not that I know. 

H 1 

Q 

Do you know whether Juanita ever used drugs? 

15 i 

A 

Well, I know she smoked but she haven't done 

16 

any other thing in front of me. 

17 

! 

! 

Are you talking about 3moking marijuana? 

18 1 

A 

Yes. 

19 1, 

Q 

Does she go with Miranda now or had she gone 

20 j| 

with Miranda? 


21 

A 

Oh, yes. 

22 

Q 

When did she go with Miranda? Do you know? 

23 

I mean socially. 

24 

A 

Well, I can't tell you exactly that but, you 

1 

25 

know, like most of the times they go out to different places. 
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They go to the bar. Seme times they don't come to work the 

following day. 

0 Does Miranda work for you, too? 

A Yes. 

Q Or did he up to the time he was arrested? 

A Yes. 

Q When was the first time you met Miranda? 

A I met Miranda in 1971, if I recall, and it was 

at 328 Union Avenue. 

Q Under what circumstance did you meet him? 

A He came to look for a job because he was under 

indictment for possession of a kind of drugs, I don't know 
exactly what it was. And ha had no place to go to work. And 
he explained to me that he needs some money to support his 
family. And I told him that, you know, 1 was only a manager 
at the place but I would do something for him and that he 
would get a couple of days until I pick up and get something 
else and put him to work there. It happened that he didn't 
work that long because he has to make his time in jail. 

0 When he came out of jail did you hear from him 

again? 

A Yes. 

Q When was this? Do you know? What time was 

this? What time of the year or what year? 
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2 

i 

A 

I don’t think I would say that I know what time 

3 

of the year 

because I don’t remember that# but I would say 

4 

| 

a year ago. 

• 

5 

0 

Did you give him a job at that time? 

6 

A 

He was working at the factory at that time and 

7 

i 

he told roe that he wants to quit because he can’t take that 

8 

work In the 

factory. He would rather work with me. 

9 

Q 

Did he have a drug problem with himself? 

10 

A 

With himself? 

i 

11 

Q 

Yes. 

12 i 

A 

Well# he was involved in a case of drugs before* 

13 

Q 

I am talking about personally, did he use 

14 

drugs? 


15 

A 

Not in front of me. Not in front of me. Not 

16 

that I know. 


17 j 

Q 

Now, when did he start to work for you when he 

18 

came out of 

jail? 

19 

A 

Pour weeks after he cane out of jail. 

20 

Q 

What time was that? 

21 

A 

I don’t recall. I would have to go to the book* 

22 

and check on 

that? 

23 

Q 

Was that 1972? 

24 

j\ 

Yes, it was 1972. 

25 

Q 

Did he work for you right through until the tim^ 

4Q2 
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2 

3 

4 

5 

6 

7 

8 
9 
1U 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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;| he got arrested? 

A Not enactly at the sane address, though, becaus^ 

I had bought him a stand at Moore Street and then I moved him 
over to Moore Street and Fiffe stays at 293. 

Q You heard him testify during the trial, did youj 

not? 

A Right. 

Q Do you rmember him testifying that he had a 

certain conversation with you wherein you told him that the 
store wasn't doing very well? 

A Right. 

Q Do you recall that conversation? 

A Yes. 

Q And did you tell him in substance that you 

couldn't continue paying him as things were? 

A Right. 

Q What if anything did you do in connection with 

Miranda after that conversation? 

A Well, X bought him a stand. I bought a stand 

for him at 110 Moore Street. 

0 Well, please tell the jury and the Court what 

|yoo did with the stand. What kind of stand it was. 

A The stand, you know, this is a public market 

like yow go in there for fruit, vegetables, clothing. Everything) 
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yoa wants to buy you can buy at the market. It’s big. So we 
had a stand about I chink it io 14 by 14 that we rented for 
$12 a week to sell pants, shirts and suits. The reason that 
I bought that for him was that the store wasn't enough to pay 
two salaries for doing nothing. So I put him on the stand in 
the public market ao he could earn some money and don't have 
to be fired. 

Q Well, you were going to get something from him, 

were you not? 

A Of course, because it is my clothing. He is 

going to make money and I have to make money because I can't 



get ray tilings for nothing. 

Q Is there a basement in your store? 

A Yes. 

Q What is this? Is this a trapdoor basement in 

the back? 

A If I recall now, there was a trapdoor there 

made after I got the store. 

Q After you got the store? 

A Yes. 

Q This would be after the summer of 1973? 

A That would be in the sunnier of 1973. 

Q Would you describe the building to the Court, 

the building that the store is in at 293 Grant Street. 


I 
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Right. 

Ooaa it have apartments in that building? 

Yea. 

If the store a street level store? , 

Yes. 

Hour many stories are above the store? 

Two more. 

Are there tenants above the store? 

Yes. 

(Continued on next page.) 
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Q Did they have access to the basement? 

A Yes, of course. 

Q What did they keep there? Do you know? Do you 

know what business they have in the basement? 

A Well, I understand that they have got access to 

the basement in case of emergency, a fuse going out, or some¬ 
thing like that. They have to have keys. 

Q Have you ever seen anybody go down there to get 

there or something? 

A Yes. I have seen guys from upstairs, they go 

down there and they open the street level basement entrance. 
They use the basement. 

Q Oh, there is a level entrance that is not — 

A Right. That'8 in the street. 

Q There is an entrance in the street? 

A Yes, in the street, right. 

Q You don't have to go through your store to get 

A No, sir. 

Q (continuing) — basement, is that right? 

A No, sir. 

THE COURT: That gives access to the portion of 
the basement under your store, the same access that yo^i 
have? 
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2 

♦HE WITNESS 1 Yes, sir. 


• 3 

THE COURT: There are no doors that bar anybody 


4 

from getting into that portion of the basement that yov 


5 

have? 


6 

THE WITNESS: No, it is a completely vide open 


7 

basement. 


8 

0 Nov, do you know Mr. Vivas? 


9 

A Well, I have seen him in court nov last week. 


10 

Q I swan before court. 


11 

A MO. 


12 

0 You never met him? 


13 

A NO. 


14 

0 Did you see Mr. Bermudes prior to court? 


15 

A Never seen him. First in court. 


16 

0 You don't know him at all? 


17 

A No, sir. 


18 

Q Prior to this trial? 


19 

A No, sir. No one of them. 


20 

Q Do you know Mr. Vivas' wife? 


21 

A NO. 


22 

0 You saw her here, didn't you? 


23 

A Yes. 


24 

0 Agent Abbott, you saw him testify here? 


25 

A Right. 


1 _ 
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Q Do you Know him? Did you ever see him before? 

A No, sir. 

Q Did you ever see any of the Agents that testi¬ 

fied here, the Government Agents? 

A Well, I see Agent Dovedko. 

Q Where did you see him? 

A When I got arrested. 


0 

the stand? 

A 

Q 

of your store, 
A 


Did you ever see Leva, the other Agent that too 

No. I just seen Dovedko and another fellow. 

MR. MAHLER: May I just have a moment. Judge? 
(Mr. Mahler examines his notes.) 

By the way, would you describe to us the window 
the outside of the store? 

Yes, that's — 


Q Is it a glass window? 

A YeB, two glass windows, and the entrance is in 

the middle of the store. 

Q What do you have, or what did you have if you 

remember back in October or November, 1973? 

A What did I have in the windows? 


Q 

A 

shirts. 


Yes. 

Dummies, showing suits, pants, different things, 
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3 display? 


Is there any backup in the store to the window 


What is that? 

Is there any backup to the window display? 


7 Q How euch of a display do you have in the window? 

8 Did it take up aost of the window? 

9 A Well, the display is at a different angle, with 

10 a split up fro* the window. We had a level about eight inches 

11 high down to the floor, which I call the display of the window, 

12 so that we could put the dunsiies over there. 

13 Q Now, after — 

14 MR. MAHLER i Withdrawn. 

15 Q Did there come a tint) when you were arrested in 


16 this case? 


Yes. 

About' 


was that? 


A It was in July. 

Q After you were arrested in the case, did there 

a time when you received telephone calls fro* Miranda or 


22 Fiffe? 


And when did you receive the calls from Fiffe? 


26 Do you recall? 


489 






1 


Diaz - direct 


1344 


2 

3 

4 

5 
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7 

8 
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10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Not on dates. I don't have no dates. But I re¬ 

ceived calls from him. And the first call I received was very 
nice. 

| 

"Help me out. I won't talk. I won't say a word 
mentioning you, because you didn't know what was going on. Bub 
help me out." 

I said, "How can I help you out now? I got no 

money." 

0 And then what happened? Did you gat another call 

A I got another call. He thanks me because I sent 

him $50. And I sent Felippe $50. 

Q Did you get calls after that, just from Fiffe now|? 

A Yes. 

Q When did you get these calls? Do you remember? 

Were they in August or July? 

A I tell you, I would say it was September. 

Q And what was the nature of these calls? 

A The nature of the call was if I would tell the 

words he tell me on the phone — Can I talk the way he spoke to 

me on the phone? 

THE COURT: Yes, surely. 

A (continuing) "Listen, motherfucker, if you don't 

get me out of this," in Spanish he spoken to me, "you are going 
to put your ass right there, because you are a bad motherfucker, 
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help me out. You are going to put yourself in the jail becaus«j 
I am going to testify against you." 

Q Now, do you remember a conversation that Mr. 

Miranda testified to here in court concerning the topic of his 
parole? 

A Right. That's correct. 

0 Do you recall having any conversations with him 

concerning his parole? 

A Yes. 

Q Could you tell us approximately when those con¬ 

versations took place? 

A Let me tell you, that was in the summer of 1974. 

Q And what did that consist of? 

A Consisted that he was working for me, and his 

parole officer, he used to come to the store to check how he 
was working and now he was doing. Most of the time the parole 


** il officer don't tell that he is coming to the store. He comes 


19 

20 
21 
22 

23 

24 

25 


straight to me. 

Suddenly I see Mr. Felippe Miranda driving a 
Cadillac one night, and I told him, I said, Felippe, "You are 
working for me. You are not making a $1000 a week, you are 
only making $125 a week. If your parole officer will get you 
with that Cadillac, and gave you a question. Where did you get 
that car, what should I tell him?" 
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Then he says, "You don't have to tell him nothingL 


Just tell him that's not mine. 1 


I said, "Well, you are the one on parole. I wish 
you luek. But don't put me in the spot if you own a Cadillac 
somehow, and you got it from this store." 


THE COURT* You say you were paying Miranda $125 


a week? 


THE WITNESS: Yes. 

THE COURT: How much were you paying Mr. Fiffe? 
THE WITNESS: Fiffe was getting a commission. 

THE COURT: How much were you paying him? 

THE WITNESS: It could be 150, 180, 200. But 
the idea of paying Felippe $125 was because he was on 
parole, and he was on the books, and that he was paying 


taxes, you know, to show the Government he was 


correct. 

MR. MAHLER: Excuse roe again just a moment. 

(Mr. Mahler examines his notes.) 

Q Now, there were occasions, were there not, durint 

1973, September and October, when you were in the store with 
Mr. Fiffe, isn't that correct? 

A Well, it could be an occasion that I have to be 

at the store. Every day I got to be in the store. 


And he 


there? 
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A Yes. 

0 There were times when you were in the store with 

Mr. Miranda? 

A Sure. 

0 Did you have occasion to walk around in the stor^ 

showing him different things? 

A Well, I had occasion and I went to the store. I 

stay in the back fixing bills, making the charges for the stor^ 
packing up the clothes, or putting up plastic in it, working 
with the pants, and a lot of things you have to do in the store 
Q Mr. Dias-Martinez, did you ever in your life ever 

handle or deal with or sell cocaine or any other drug? 

A No, sir. 

MR. MAHLER: I have no further questions. 

THE COURT: Now I may call a recess now and ask 
the jury to return at 1:30. The jury is excused for 
lunch. You may step down. 

(Witness temporarily excused.) 

(The jury thereupon retired from the courtroom, 
at 12:10 o'clock P.M.) 

(The following occurred in the absence of the 

jury.) 

THE COURT: Now I want to try to anticipate some 
problems. 
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MR. KIMELMAN: There may be a problem under 
Harris v. New York. 


THE COURT: Yes. Are you familiar with the easel 
MR. MAHLER: Yes, but I'm not familiar with the 
problem that you are alluding to. 

THE COURT: There are times when illegally seizec 
merchandise, or illegally seized statements may be offer 
on rebuttal when a witness comes in and says, "Oh, no, 

I had nothing to do with it. Never saw drugs of any 
kind. New touched drugs. I don't know what they are 
talking about." 


e<9 


MR. MAHLER: I don't think that was the statement^ 


though. 


THE COURT: Would you like to read the last 
answer to the last question, Mr. Simon, please? 

(Record read.) 

MR. KIMELMAN: Your Honor, there was also direct 
testimony as to the testimony of the store, and access 
to the basement of the store, and I believe that opens 
the door as to testimony as to what was in the basement 
of the store. 


(continued on next page.) 
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i 

THE COURT: Where were the drugs found? 

i 

EK: SB 2 1 

MR. KIMELMAN: Your Honor, there was no actual 

5 ami 

t 

UsDDS 3 

cocaine found in tve basement of the store. 

4 1 

THE COURT: No, I mean there was cocaine four! 

5 

on the search that I authorized. 

6 

MR. KIMELMAN: No, sir, there was paraphernalia. 

7 

lactose and bags and that type of thing. 

8 

THE COURT: Where was that found. 

9 

MR. KIMELMAN: In the basement. 

10 

THE COURT: lh the basement? 

11 

MR. KIMELMAN: Yes. 

12 

MR. MAHLER: I think particularly in the light 

13 

of the testimony that there was open access to the 

14 

basement, that wouldn't be permissible. 

15 

THE COURT: Mr. Mahler, when a defendant 

16 

testifies, that never helps bar testimony. 

17 

The question is whether it comes in now in the 

18 

light of the testimony. 

19 

MR. MAHLER: Well, what I don't understand quite 

20 

is. Judge, how would a showing there were things in 

21 

the basement rebut his testimony. 

22 

THE COURT: Well, if he were the owner of the 

23 

store and if he got there enough and the fact that 

24 

paraphernalia is used in the drug business was present ^ 

25 

it might very well rebut the statement that he never 
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saw drugs, never had anything to do with drugs. The 
jury may infer that if he had possession of the store, 
if he were the owner, that he had possession, at least 
constructive possession of the paraphernalia. If he 
knew it was there they might reasonably infer from 
that that he was in the drug business. 

It is not a far step, you see. 

MR. MAHLER: But this is all set up by the 
Government — 

THE COURT: Do you have any law on it. 

MR. KIMELMAN: Your Honor, I don't have any 
law, I have read Harris, it is my understanding — 

THE COURT: You can reread Walder which was a 
statement that was received illegally and which was 
used in Walder, and then Simone. That is what was 
troubling me when he testified. 

MR. KIMELMAN: Yes, sir. 

THE COURT: But I thought you missed it. 

Well, that is why I gave you an extra lunch 
hour, I would like to hear something on it. 

MR. KIMELMAN: Your Honor, I would attempt to 
do some research now that I would say that aider Harris 
that there is direct testimony and — 

THE COURT: Here is the difficulty I find: 

There was a corporation, I assume you can 
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establish that he owned the corporation, for all 
purposes he owned the store. 

MR. KIMELMAN: I think that was the direct 

testimony. 

THE COURT: I am not sure, I don't think so. 
There is enough to show that the jury can infer 
that he was in possession of this paraphernalia. 

Now I hope I have a chance to reread the cases 
and try to give the citations to Mr, Mahler so he can 
spend his luncheon hour reading and be ready to argue 

it. 

Anything else? Do you have any proof that 
Mr. Diaz-Martinez dealt in other drugs? 

Are you going to bring in any other proof of 

dealings in drugs? 

MR. KIMELMAN: Your Honor, there will be as a 
result of this testimony at least one rebuttal witness 

and — 

THE COURT: But will it refer to any drugs other 
than cocaine. 

MR. KIMELMAN: Your Henor, in view of the Court 
earlier ruling as to drugs such as marijuana 

THE COURT: This testimony may very well put 

the case in a different framework. 

I want to know what you want to do so I can 
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prepare and do what I believe necessary to prepare my- 
seli. 

MR. KIMELMAN: I have to consider it, I believe 
there are witnesses that can be produced who may 
testify that this defendant also dealt in marijuana 
during the terra of the conspiracy, and whether the 
Government will call them — 

THE COURT: I will think about that in light of 

his last statement. 

MR. KIMELMAN: I also may — 

THE COURT: When a witness takes the stand and 
testifies, he runs the risk of bringing into the case 
evidence that would otherwise be inadmissible. 

MR. KIMELMAN: Might I say to the Court at this 
time in the interest of saving time later this aftermx 
that the one rebuttal witness that the Government know; 
of now will introduce a taped conversation between tha< 
witness and Juanita Guzman, which is a conversation in 
reference of this cocaine conspiracy and where this 
defendant's name is mentioned by — 

THE COURT: When, when did that occur. 

MR. KIMELMAN: January of 1974. 

MR. MAHLER: And because his name is mentioned, 
this is going to be rebuttal to his testimony? 

MR. KIMELMAN: Your Honor, I believe that this 
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testimony would have been perfectly proper on the 
direct case aa a statement by Ms. Guzman, who is a 
ce-conspirator, and this conversation was in further¬ 
ance of this conspiracy and is therefore also proper 
on rebuttal, but along those lines I would anticipate 
that there would be a necessity for a hearing. 

TLB COURT: Is there anything else that you can 
think of that might involve some research. 

MR. KIMELMANs No, sir, but as I say I believe 
we are attempting to get ahold of the witness right 


now. 

I understand that — well, if I may, it is an 
undercover police officer, a City police officer — 

TO COURT: That is quite obvious he is under¬ 
cover something, whether Federal or State. 

MR. KIMXLKAN: Yes, sir, and the 3500 material 
*** excised by the Court and when this witness takes t 
stand it will then be turned over to counsel for the 
defense, but there is a tape that is between this 
undercover officer and Juanita Guzman, and the defend¬ 
ant’s name is mentioned in the tape and I anticipate 
that we would have to have a hearing to authenticate 



the tape and the trarscript that goes along with it. 

THE GOvSTi All right. 

Shall we try to be in Court at — well, one full 
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1 

2 THE COURT: I certainly think that did it. 

2 

! 

McCormick has an interesting discussion on it 

3 

in the handbook series, page 418, discussing Harris. 

1 

1 

4 

As a natter of fact, McCormick observes that 


5 

Harris broadens the Walder exception by eliminating the 


6 

requirement that the defendant open up a collateral 


7 

natter. 


8 

He notes that Harris' testimony amounted to 


9 

little more than a denial of guilt of the specific 


10 

offenses charned by denying participation and trans¬ 


11 

action or that the substance sold was that charged. 


12 

Apparently, all that will now be required is 


13 

that the defendant's testimony and that the otherwise 


14 

inadmissible evidence be relevant to his credibility. 


15 | 

| 

MR. MAULER: But what is the specific rebuttal 


16 | 

i 

to be? It has to be in response to his last answer. 


1 

[ " i 

It can’t be just any rebuttal. 

18 

THE COURT: That's right. 


19 

MR. MAHLER: The Government talked about tapes,! 


20 

t 1 

allegedly, of Juanita Guznan mentioning the defendant's 


21 

name. 


22 

THE COURT: Let's leave that aside. 


23 

MR. MAHLER: I think he has to tell us what 


24 

type of rebuttal evidence he has which goes to rebuttin 

3 

25 

the specific nature — 
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THE COURT: We are talking about the illegal 
seizure at the momant. 

MR. MAHLER: All right — about the illegal 

•eisure. 

This is a store, according to the testimony, 
with people hawing access to the store. It is a store 
open to business. In fact, there is an entrance from 
the outside where you don't even have to go into the 
store to go down to the basement. Even the agents 
testified to that. 

Mr. Dias has ever testified that the tenants 
above can go down into the store. 

I don't think there is any refutation of the 
trapdoor or cellar. 

I don't think for the purpose of rebuttal they 
can come in to show that he possessed the contraband or 
seised articles in the basement. 

THE COURT: Supposing the seised articles were 
in his home or on his person? 

MR. MAHLER: That was discussed in Walter. 

THE COURT: Would that then be clearer to you? 

MR. MAHLER: Yes. 

THE COURT: So, the only issue is whether this 
defendant possessed these items. That's the only 
difference. 
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l 

4 MR. MAITLER: I think the issue is whether or 


2 

not the rebuttal goes to the answer he is going to 


3 

rebut. 


4 

i 

THE CQURT: You concede if he had these 


5 

articles on him that it would be admissible to rebut 


6 

what he said — that he never dealt in narcotics? You 


7 ! 

concede that? 


8 

MR. MAHLER: Yes, and I think the home differs 


9 

from this situation here. 


10 

THE COURT: He had it in his pocket, lot's say. 


11 

Would that be admissible? 


12 

MR. MAHLER: I would think so, yes. 


13 

THE COURT: So, we are talking about proof that 


14 

he was in possession of these items. Possession is a 


15 ! 

fact issue. Of course, you can bring all this out ana 

* 

16 

1 

you can argue it that this was a store and others had 

. ,7 i 

access to it. 


18 

The Government, on the other hand, can argue 


19 

that this basement was under his store; that he had 


20 ! 

a trapdoor directly to it; that others in the case 


21 

testified they went down to the basement to conduct 


22 

cocaine transactions or at least one transaction. 


23 

The jury will decide whether he was in possessic 

>n. 

24 

whether it was in fact his items. 


25 

I find that under Harris the evidence that I 
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5 


originally held «a illegally seized may be used in 
cross-examination or in rebuttal. 

Now, the tapes. 

MR. KZMELMAN: Yes, sir. 

THE CODRT: How are they admissible? 

MR. KZHELMAN: The tapes, your Honor, is a 
conversation between an unindicated co-conspirator and 
an undercover police officer and this conversation 
mentions Mr. Fiffe, for one, his name comes into it, 

Mr. Diaz comes into it. 

There is a conversation relating to the purchase 
of cocaine. There conversation is during the course of 
the conspiracy and certainly, in furtherance of the 
conspiracy. 

THE COURT: Why is it admissible at this time 
in rebuttal? 

MR. KIMELMAN: Your Honor, I believe it was 
admissible on the Government's direct case and in view 
of the defendant's last statement that he did not deal 
in any drugs and in view of his statement regarding 
Juanita — 

THE COURT: Mrs., whatever her name i 3 , Juanita 
Guzman, her statement is not an admission by the 
defendant. 

MR. KIMELMA'7: No, it is not. 
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THE COURT: The only way to get it in is on the 
theory of agency. 

MR. KIMELMAN: Yes, sir. 

When it comes time for your Honor to hear the 

tape — 

THE COURT: Why wasn't it offered before? 

MR. KIMELMAN: Your Honor, the Government felt 
that this was evidence that might better be used in 
rebuttal after this defendant denied knowledge dealing 
with Juanita Guzman and knowing of her involvement in 
narcotics. 

MR. MAHLER: I don't follow how her statement 
could be used under these cases like Harris and Walder. 

THE COURT: It has nothing to do with that 
principle. 

I can see it only as a statement by a co¬ 
conspirator . 

MR. KIMELMAN: Yes, sir. That's what I air. 
offering it as — as exception to the hearsay rule — 
as a statement by the co-conspirator in furtherance of 
the conspiracy. 

THE COURT: Hut how can Guzman's statement be 
used to rebut his statement that he never dealt in 
narcotics? 

MR. KIMELMAN: Because Guzman's statement says 
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THE COURT: No. That's the wrong argument, 
definitely tha wrong argument. 

MR. KIMELMAN: He stated on direct examination 
that he never saw narcotics at 239 South Fourth Street 
and had no knowledge of her dealing in narcotics and 
never saw her with narcotics — 

THE COURT: Her statement to an agent does not 
meet that evidence. 

If she was here and said he saw her "in my 
apartment, that's one thing but her saying it to the 
agent is entirely different. 

MR. KIMELJ1A?!: No different than the other 
testimony as to what Mr. Blanco said. 

THE COURT: That was brought on direct. I don't 
know if I should allow you to offer it on redirect if 
it could have been brought out on direct and there was 
no reason not to do so. 

The mere fact that he testified that he had 
nothing to do with drugs is not the basis for bringing 
it on re-direct. 

You are saying it should have been brought out 
direct because it was a statement made by a co- 
conspirator during the course of the conspiracy. 

MR. KIMELMAN: I say it would have been perraissi 
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under direct. 

THE COURT: Not only permissible. That's where 
it belonged. 

I don't know about that. You'll have to hold 
that. I don't like to exclude testimony that is other- 
wise admissible. 

MR. KIKELMAN: If we come to a point where the 
tape made be played and the Court will make a further 
determination — 

THE COURT: No. We'll go into cross-examinatiorj. 

MR. KIMELMAN: I mean, at a later time. 

THE COURT: All right. 

MR. MAHLER: One other point. 

I don't think in the course of Mr. Diaz' testi¬ 
mony that there is any denial by him that transactions 
might have taken place in the store or that they might 
have been going on in the basement. That's not what 
he testified to. 

| 

THE COURT: I remember it very well. 

As a matter of fact, I can almost hear your 
argument on that. 

You are going to concede that of course, it 
was taking place and all this without his knowledge; 
that he was seldom in the store — 

MR. MAHLER: No — how that evidence rebuts his 
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(Jury entered the jury box at 1:35 p.m.) 
ISRAEL DIAZ-MARTINEZ, having 

been previouely sworn the Clerk of the Court 
resumed the witness stand and testified further as 
follows* 

THE COURT* You may proceed, Mr. Kinelman. 
CROSS-EXAMINATION 
BY MR. KIMELMAN* 

Q Mr. Dias, are you the owner of 293 Grant 

Street? 

A Yes sir — well, not the owner of 293, but 

293 Clothino Corporation, what you call 239, not the 
building* just the premises. 

Q You are the owner of the premises? 

A That's right. 

Q Previous to owning the clothing store you had 

a store, clothing 3tore, called Boro-Wide Clothing Store at 
12 Manhattan Avenue? 

A Yes. 

0 Did you own any other business establishments? 

A The only other is the stand that I had at the 

Tublic Market, 110 Morris Street. 

Q Did you ever have any financial interests in 

some bars? 
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store? 

A 

Q 

A 

Q 

bar? 
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N o sir. 

Did you ever hear of a bar named Jose's Bar? 
Yes sir. 

Do you own any financial interest in that bar? 
No sir. 

Did you ever own any financial interest in it? 
No. 

Ever own stock in that corporation? 

No sir. 

Ever receive profit from Jose's Bar? 

Perfectly, that is correct. 

You received profits? 

No. I qet paid to do some work. 

VThat kind of work? 

As a manager. 

Who owns Jose's Bar? 

Jose's Bar is owned by Jose Vega. 

Is he also a partner of yours in the clothing 

That is correct. 

You just worked for Mr. Vega at the bar? 

Yes. I used to work for Mr. Vega at the bar. 
You never had any financial interst in the 
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A No sir. 

0 At any time? 

A At any tine. 

0 That bar is at 184 Broadway; is that correct? 

A Yes sir, that is correct. 

0 And do you own any other business establish¬ 

ments or have any other financial interests in other 
businesses? 

A Before that? 

A No, right now. 

A No sir. 

Q How about from October of 1973 until May of 

1974? 

Did you own anythina othOr than the clothing 
store at 293 Orant Street? 

A No sir. 

0 You had no financial interest in any other 

businesses? 

A No sir. 

0 Now, from a period of October of 1*373 through 

May of 1974 who were the employees of the clothing store, 
full time and part tine? 

A There was Manuel Fiffe, Felipe Miranda, 

Prancisco Rivera, Sherman Bollen and Martin Hope. 
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0 And Juanita Oosemar? 

A Israel Diaz, myself. 

0 And Juanita Goseman also? 

A Yes sir. 

Q What did Mr. Fiffe do in the store? 


1369 


A He was in charge to open the store every day- 

in the morning, clean up the place and stay there receiving 
orders, whatever he could sell and pack up deliveries to 
other stores. 


Q Would you say Mr. Fiffe was the manager of 

the store? 

A No, not the manager hut the superintendent of 

everything. 

Q Did you entrust Mr. Fiffe with the dayfe 

receipts every day? 

A Yg3 . 

Mr. Fiffe was my confidant. 

0 Would he nring you the receipt every day? 

A He didn't bring the receipts. They stay in 

the store and I check them every day. 

Q Was Mr. Fiffe authorized to give credit to 

different customers? 

A Yes, yes. 


25 


0 


You say you don't know — 

50 o 
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MR. KIMELMANI Strike that. 

0 You went to the store every day? 

A Yes sir. 

Q Part of each day? 

A Well, it could be in the morning, 2 O'clock, 

5 O'clock, 11 O'clock at night. 

Q Just to sort of check on how things were 

going? 

A No, not exactly though. 

Q Why would you go? 

A To bring merchandise, to pack up merchandise, 

and receive merchandise, and talk to a few customers, make 
my telephone calls — a lot of things. 

The accountant came in. I have to take care 
and be there with him. 

0 You would meet certain customers and make 

sure they were satisfied with their clothes and help them 
out if they had any problems? 

A Right. 

0 Did you have a pretty good idea of who the 

steady customers were in the store? 

A Of course. 

Q And you kept a pretty tight rein on who was 

buying what and what kind of credit Mr. Piffe was giving out! 
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A Yes. 

Q And you were familiar with the books of the 

clothing store? 

A It’s my store. I have to do that otherwise 

1 wouldn't be the boss. 

Q Of course. 

A Right. 

0 You say you never met Mr. Eduardo Bermudez? 

A No sir. 

Q Did you know he was a steady customer of your 

store? 

A No. 

< Q Did you know that Mr. Fiffe had extended him 

credit on certain occasions? 

A It's very possible because he right on the 

books. 

Q But you don't recall? 

A I don’t know the names or the people. 

If he says "I took a chance with this fellow. 
He gave me this much rntil — and he'll pay in a couple of 
payments, three or four or whatever," it has to be done. 

Q It didn't ring a bell to you when you realized 

that you would be on trial with MR. Bermudez, that he was 
a customer of your store? 
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A If he was a customer? I see so many on the 

books — most of the people work on the basis of credit. 

I allow it from one week to another ~ give to the stove or 
the people I have working for me. 

Q And you ever recall seeing Mr. Bermudez' name 

written in your books — his name and address? 

A I don*t recall that. 

0 And you don't recall, obviously, ever seeing 

his phone number written anywhere in your books? 

A No sir. 

( 

Q So, the first time that you heard the name 

Eduardo Bermudez and met this gentleman is when you came 
here for the trial> is that correct? 

A That is correct. 

0 Now, Mr. Miranda, he also worked in the store; 

is that correct? 


A 

Q 

A 

from jail. 
0 
A 
0 
A 


That is correct. 

How long has he been with you? 

That was about four weeks after he came out 

You knew he was in jail? 

Sure I knew he was in jail. 

You knew what he was in jail for? 


Yes. 
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Q But you were willing to give hin a chance, 

right? 

A Yes. 

0 You knew he was on parole? 

A Yes. 

0 You knew that if he didn't follow the rules of 

his parole he would have to go hack and serve his sentence? 

A Well, whatever could happen to him — I just 

hired him as a worker. 

0 But you knew that the parole officer came to 

the store? 

A Yes sir. 

0 And you put him on the books so the parole 

officer would see he had a steady job? 

A Not just for the parole officer but to put him 

on the books so he was doing correct things. 

Q You 3 aid you were concerned because one time 

you saw him driving a Cadillac and you were afraid — 

A I wasn't afraid for anything but I told him 

it wouldn't be aood for him. 

Q You knew if he got in trouble he would have 

to go back to prison? 

A That's the rules of New York. If you don't 

do the right thing under the law you go back to jail. 
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0 And certainly, if somebody aver told the 

parole board Mr. Miranda was selling cocaine he would go 
back to jail —» 

MR. MAHLER: I object. It is not within his 
knowledge. 

A I don't know that. 

THE COURT: Objection overruled. He says 

he doesn't know that. 

Q What did Juanita Guzman do in the store? 

A She was a cashier. 

Q How long have you known her? 

A Since 1971. 

Q And how did you meet Juanita Guzman? 

A Through Felipe's girl friend at number 20 

Dartworth Street. She used to have a furnished room rented 
from Felipe's girl friend. 

Q Khen did she start working for you? 

A She started to work for me before Felipe 

went to jail. 

Q Approximately when was that? 

^ * wwfcld say 1971, T don't know for sure what 

date. 

0 And how many hours a week did she work for 

you? 

Oil 
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From 10:00 to 6:00. 


Every day? 


Not every day; four days, five days. 
How much did you pay her for this? 


$05. 


And you told us this morning that you some¬ 


times gave her extra money? 


That is correct. 


0 You say that was a gift? 

A A gift because I used to go out with her and 

if you go out with a girl you know it costs money. 

0 Ye3, I Jmow. 

How long did you go out with her? 

A How many times? 

Q How many times over what period? 

A A few times. 

0 Would you say over three months tine? 

A Not steady. When I got the chance. She has 

other people she goes out with as I understand. 

Q She went out with you and other people also? 

A She is the type to go like that. 

Q She lived at 230 South Fourth Street? 

A Yes. 

O When did she start living there? 
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A I don't remember the date. I would say aboutj 

two years. 

Q Two years? 

A Yes. 

Q And she was living there in 1973? 

A Correct. 

0 And she was living there in 1974 also? 

A Correct. 

Q Do you know who owns the building at 239 

South Pourth Street? 

A No, I don't. 

Q Do you know if Jose Vega owns the building or 

has an interest in it? 

A I have never had an idea if he owns the 

building and I know him well. 

I 

0 He never told you he had an interest in that 

building? 

A Not that I understood or anything because I 

don't know who she pays rent to or who owns the building. 

Q Do you know if she paid rent at all? 

A Well, who lives for free in New York? 

Q Did you ever help her out with the rent 

payments? 

A I don't say I helped her out on the basis of 
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paying for rent but T did give her money. Whatever she 
do with it I don't know. She lives by herself. 

Q By herself? 

A Right. 

Q And you told us this norning that you had been 

there; is that rioht? 

A Yes. 

(Cont'd on next page.) 
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On how many occasions would you say that you 


3 have been to Juanita's apartment? 


I don't know how many times exactly. 
Would you say more than ten times? 

I would, yes. 

More than 30 times? 

Yes, I would 3ay more than that, yes. 

So, it is a substantial amount of times? 
A substantial amount of times, right, on 


different dates. 


Different dates? 

Right. 

Would you consider Juanita a friend of yours? 

I believe so. 

And you are still friends with her today? 

Sure. 

And if she asked you for money today would you 


give her money? 


MR. MAIILER: Objection. 

TOE COURT: Overruled. I will allow it. 

If she asked me for money today? If I had it 


I would give it. 


Now, did you ever call Juanita? 
If I ever call her? 


r •• r; 


2 


Martin® 2 -cross 


1379 


Q Did you ever call her at the apartment? 

A Sure. 

Q Do you recall offhand her telephone number? 

A No. 1 don’t have it on myself, with me. 

Q Is the number 387-7180? 

A That is correct. 

Q That is the number. 

What is your phone number, Mr. Diaz? 

A My home telephone number? 

Q Yes. 

A 443-3866. 

Q And did you ever make arrangements with the 

telephone company to pay for Juanita's telephone? 

A That is correct. 

0 And when did you first do that? 

A I don't remember when I did that but I did that, 

because she had no credit so I allowed her to use my — what 
you call — my credit so she can have the telephone installed. 

Q Isn't it a fact that you told the telephone 

company — 

MU. KIMELMAN: Strike that question. 

Q Isn't it a fact that you used Boro-Wide 

Clothing Store as the credit source? 

A As she was working at the store and they told 

r; o 
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2 

A 

No. 


3 

Q 

Ever recall any service representative from 


4 

the Telephone Company calling you at home about these bills? 


5 

A 

Yes. 


6 

Q 

And when did this conversation occur? 


7 

A 

This happens by the end of, I think, July — 


8 

August or 

September somewhere. 


9 

Q 

What was that conversation about? 


10 

A 

That I was responsible for that phone and they 


11 

had a bill 

and it wasn't paid and if I would pay for it. 


12 

So 

I didn't get in touch and I didn't pay it yet. 


13 

Q 

They called you at your home on Jefferson 


14 

Street? 



15 

A 

Yes. 


16 

Q 

Did you ever help Juanita set up the apartment 

— 

17 

► 

get her some furniture? 


18 

A 

No, sir. 


19 

Q 

And you of course never saw any cocaine in 


20 

Juanita 1 s 

apartment? 


21 

A 

No, sir. 


22 

Q 

Did you ever ask Juanita if she ever dealt in 


23 

cocaine? 



24 

A 

No, air. 


25 

0 

Do you know if Juanita dealt in cocaine? 
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A Not that I know of. 

Q Do you know if Mr. Miranda dealt in cocaine? 

A Not that I know of. 

Q Do you know if Mr. Fiffe dealt in cocaine? 

A As I told you once before — told my lawyer 

Steve Mahler — 

THE COURT: Strike out, "told my lawyer Steve 

Mahler." 

THE WITNESS: Well, I told the Grand Jury and 
everybody in court — 

THE COURT: Strike it out and everybody dis¬ 
regard it. 

THE WITNESS: What do you want me to tell them 

Judge? 

THE COURT: Just answer the question. 

Q Do you know if Mr. Fiffe dealt in cocaine — 

yes or no? 

A Not that I hnow of. 

Q Now, where do you live, Mr. Diaz? 

A 54 Jefferson Street, Brooklyn. 

Q How long have you been there? 

A I been living there since 1970 — 1970. 

0 You still live there? 

A Right. 
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Q What kind of place is that? 

A What do you mean, "What kind of place"? 

Q A private house, apartment — 

A Two-family house. 

Q One-family house? 

A Two families. 

Q And who else lives there? 

A Mr. and Mrs. Mercado. 

Q How long has Mr. Mercado lived there? 

A Since 1970. 

Q Does anybody else live there other than 

Mr. Mercado and your family? 

A No. 

Q Does Mr. Mercado have a family? 

A Tes. 

Q Who lives with Mr. Mercado at his address? 

A His wife and the two daughters. 

Q His wife and two daughters? 

A Yes. 

0 Anybody else stay there with him? 

A That I can't tell. 

Q Not that you know? 

A If somebody stays overnight — but not steady. 

Q Not steady? 


520 



1 


7 


Martinez-cross 


1384 


2 

3 ! 

4 1 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A NO. 

Q Who lives with you? 

A My wife and the two kids. 

Q Anybody else live with you? 

A NO. 

Q Did you ever hear of the name Angel Ortiz? 

A If I ever hear, what? 

Q Have you ever heard the name Angel Ortiz? 

A Yes, sir. 

Q Who is Angel Ortiz? 

A A friend of Fiffe's. 

He is in Puerto Rico now. 

Q Does Angel Ortiz live at 54 Jefferson Street? 

A No, sir. 

Q And he never lived there? 

A No, sir. 

TIIK COURT: You say he is in Puerto Rico now? 
THE WITNESS: Yes. 

THE COURT: When did he go to Puerto Rico? 

THE WITNESS: If he hasn't come back yet he 
left to Puerto Rico about, I would say, a year ago. 

Q Is Angel Ortiz a friend of yours? 

A No. He's a friend of Mr. Fiffe's. 

Q A friend of Mr. Fiffe's — just a friend of 
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Mr. Fiffe'a? 


Yes. 


Q In October through May — October 1973 through 

May 1974, do you know if Mr. Fiffe drove any automobiles? 

Did you ever see him driving? 

A If I see Fiffe driving an automobile during, 


what time? 
Q 
A 
Q 
A 
Q 
A 

Q 

A 


October 1973 and May 1974. 

It is very possible, yes. 

Did you ever see him? 

Yes. 

What kind of car was he driving? 
Hems driving a *69 Ford. 

Ever see him driving a Mercury? 
Yes. 


Q Do you recall what year Mercury that was? 

A No. 

Q Was it an older car? 

A An old car, yes. 

Q Possibly, a *65? 

A Possibly, yes. 

0 And dc you know what kind of plates were on 

the car — New York plates or out-of-state plates — on either] 
of those two cars? 
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A 

Ohio State. 

Q 
A 
Q 

for that car? 

A 
Q 
A 
Q 
A 

to Angel Ortiz. 

Then, Fiffe has no license or identification; can't 
get insurance and he told me to go with Angel Ortiz to John 
Cacciolla, the broker agent to get hi3 plates transfered 
from Ohio State plates to Hew York State plates. 

Q Angel Ortiz told you this? 

A Not what Angel Ortiz told me. 

He told me to get Fiffe*s plates under Angel Ortiz' 

name. 

Q Did you go with Hr. Fiffe? 

A No. I sent Angel Ortiz with him to get the 

plates. 

0 Did he get those plates? 


Martinez-cross 1386 

I know what it had when he first got the car, 

Ohio plates? 

Yes. 

Did you ever help Mr. Fiffe get New York platen 

Angel Ortiz did that. 

Angel Ortiz did that? 

Yes. 

How do you know that? 

Because Angel Ortiz, I sold my car, *69 Ford 
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registered to Angel Ortiz at 54 Jefferson Street, Brooklyn, 

New York? 

A As I understand, yes. 

Q And that's the 3arae case with the 1965 Mercury? 

That went to Angel Ortiz at 54 Jefferson Street and you 
received the bills? 

A Right. 

•w 

Q And you are doing this to help Fiffe out? 

A What? 

Q You were doing-this as a favor to Fiffe? 

A At what point? 

Q Well, as to allow the mail to be sent to you? 

A Right, that is oorrect — not for Fiffe but 

Angel Ortiz. 

Q But he was a friend of Fiffe, not yourself, 

wasn't he? 

A No. He introduced me to Angel Ortiz. That's 


i 
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2 

Q 

I see. 

3 


So that the money that you gave to Juanita was— 

4 

A 

That vas pay. 

5 

Q 

And that is the same with the telephone, you 

6 

ware paying her for something; ia that right? 

7 

A 

I didn't pay, she paid. 

8 


MR. MAHLER: Your Honor, I object, this is 

9 

irrelevant. 

10 


THE COURT: Would you let me hear that question 

11 

and answer? 

12 


(Reporter repeated the question and answer.) 

13 


THE COURT: Overruled, I will let it stand. 

14 

BY MR. KIMBIMAN: 

15 

Q 

Now, you say the clothing store — does that 

16 

have a back 

room? 

17 

A 

The clothing store, does it have a back room? 

18 

Q 

Yes, sir. 

19 

A 

It has two rooms. 

20 

Q 

It has two rooms? 

21 

A 

Yes. 

22 

Q 

A front room where the clothes are — where 

23 

you sell the 

clothes? 

24 

A 

Right. 

25 

Q 

And some type of back room? 
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A It 1 b another room in there, another room. 


3 

Q There is another roan? 


4 

A Yea. 


5 

Q Bow is it separated from the front and back? 


6 

A The store is divided between — about, about 


7 

twenty-five feet which is the front, which is a showroom. 


8 

there is another room for changing clothes, and that empty 


9 

room way to the back. 


10 

Q And did you use any of those rooms for your 


11 

office? 


12 

A If I used the room for the office, I had my 


13 

desk. 


14 

Q In the back? 


15 

A In the back. 


16 

0 And was there some type of trap door by this 


17 

desk? 


18 

A It is, yes. 


19 

0 Is there a trap door? 


20 

A Yes. 


21 

0 Where does that trap door lead? 


22 

A To the basement. 


23 

0 And have you ever been down in that basement? 


24 

A What? 


25 

Q Have you ever been inside the basement? 
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2 


A 

Yes. 

3 


Q 

What is down there? 

4 


A 

A boiler. 

5 


Q 

A boiler? 

6 


A 

Yes. 

7 


Q 

Is there anything else down there? 

8 


A 

Could be a lot of things, it's a lot of junk 

9 

downstairs. 


10 


Q 

For example? 

11 


A 

Wood, old wood, a lot of rooms divided. 

12 


0 

Do you store any clothing down there? 

13 


A 

If I store clothing down there, no. 

14 



THE COURTt Who takes care of the boiler of 

15 


that building? 

16 

* 


THE WITNESS: What? 

17 



THE COURT: Who takes care of the boilez in 

18 


that 

room? 

19 



THE WITNESS: I do. 

20 

BY MR. 

KIMSLMAN: 

21 


Q 

And what else do you store down there, besides 

22 

wood? 



23 


A 

Nothing. 

24 


0 

Would it be fair to say it is not used for 

25 

very each? 
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A No. 

q And on how many occasions would you say, since 

you owned the store, you have >ven down in the basement? 

A Three times. 

0 Three times? 

A Yes. 

q And you told us this morning that the trap doorj 

was built after you got the store; is that right? 

A That is correct. 

q Would you ever have drinks with customers in 

the back room? 

A Almost every day. 

q Do you talk, as you said before, you talk to 

the customers, you socialize with them? 

A That is correct, that is correct. 

q Now, that was the back roosi of the store? 

A Yes, sir. 

q In one of the back rooms? 

A Right• 

q Now, is there another entrance to this basement^ 

A Yes, sir. 

q Where is that? 

A From the street. 

q From the street? 
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A 

Yes, yes, sir, yes. 

3 

Q 

And what type of entrance, is it one of these 

4 

grates that 

are level with the street? 

5 

A 

A regular entrance into the basement. 

6 

0 

How does one get into the basement, are there 

7 

stairs or is 

there one of these elevators? 

8 

A 

Stairs. 

9 

Q 

Stairs? 

10 

A 

Yes. 

11 

Q 

And is this entrance on the street locked? 

12 

A 

Yes, sir. 

13 

Q 

It has a lock on it? 

14 

A 

Yes. 

15 

0 

And do you have a key for that lock? 

16 

A 

Yes. 

17 

Q 

And I take it — you told us this morning that 

18 

other people 

have keys — 

19 

A 

Yes. 

20 

Q 

— (continuing) — also? 

21 

A 

Yes. 

22 

0 

And can you tell us why they have keys? 

23 

A 

Well, the tenants upstairs have keys. 

24 

Q 

And who gave them those keys? 

25 

A 

The landlord. 
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Q Right, and could those tenants go in from the 

street into the basement and then up into your store — 

A Well — 

Q (continuing) — through that trap door? 

A Yes, they could go. 

Q And you know the people who live upstairs. 

No, I don't. 

You don't know them at all? 

I seen them lots of times. 

You never talked to them? 

Oh, yes, spoke to than a few words, hello, how 
are you, anything you need in an emergency call me up. 

Q Hiey seem to be law-abiding citizens to you? 

A What? 

Q Do they seem to you to be law-abiding citizens, 

to you? 

A It seems to me they pay their own rent, they 

i 

don't bother with me, I don't bother with them. 

Q You were never bothered, then, they would go 

into your basement and go up and steal something? 

A Yes, yes. 

Q What did you do about that? 

A What did I do about it? 
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0 Did you put a lock? 

A Can I show you the search warrant of what 

hcppene^ at the store? 

THE COURT: Mr. Diaz, would you please answer 
the question and nothing else. 

THE WITNESS: All right. 

BY MR. KIMELMAN: 


Q 

A 

0 

A 

Q 

you open it? 
A 
Q 
A 
0 


Did you put a lock on the trap door? 

No, I nailed it. 

You nailed it? 

Yes. 

And then to get into the trap door, how would 

There's no way to open. 

There is no way to open? 

No. 

You told us you went down three times, how did 


you go — 

A I didn't go downstairs through that trap door, 

Q How did you get in there? 

A I went in through the front entrance, that is 

the way I get into the basement. 

0 And you never went through the trap door? 

A No. 
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0 And this trap door was built after you took 

over the store? 

A that is correct. 

THE COURT: When you say it was built, are you 
saying you built it? 

THE WITNESS: No, I find out it was made from 
one of my employees. 

One time I walked into the basement to put a 
new boiler and I see a guy working downstairs and he 
told me there was a door, which I called the people, I 
called PJLffe, I called Felipe, they didn't know. 

THE COURT: You are saying that in the winter¬ 
time when there is snow on the ground and you have to 
go down to the boiler in the basement, you don't use 
the trap door, you go outside? 

THE WITNESS: When — every time I have to go 
into the basement, I have to go through the outside 
door. 

THE COURT: When there is snow on the ground? 

THE WITNESS: Even if snow on the ground. 

rmr COURT: You never used that trap door? 

THE WITNESS: I never know it was there until 
I went to the basement one day. 


(continued on next page) 
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0 And whom do you say built that trap door? 

A I don't say I see anybody built it — 

Q I understand. 

A (continuing) I said that Felipe and Fiffe — 

0 You said you found out one of your employees 

did? 

A No, no, I didn't say that I find out one of my 

employees, I found one of the tenants upstairs coining out of 
the basement — 

Q And to this day you don't know who built that 

trap door; 1 b that right? 

A No. 

0 And every time you were in the store that trap 

door was always nailed down; is that right? 

A I didn't know it was there, when I find out I 

4 

nailed it. 

0 When is the first time that you found out? 

A The first time that I find out was the day 

before I had a search in the store by the police department. 
Q What day was that; do you recall? 

A No, I can't. 

Q Would it have been in March of this year? 

A I don't remember what date, I know the store 

was searched by the police department — 
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Q And the day before the store was searched, that! 

is when yon realized there was a trap door? 

A That is correct. 

0 And that is the day you nailed it? 

A That is the day that I called up Felipe to find 

out who built it. 

Q What did you say, what did Felipe say when you 

told him there was a trap door? 

A He says it was there. 

Q And did you ask Mr. Miranda if he knew anything 

about this trap door? 

A Yes. 

Q What did he say? 

A He says he don't know. 

0 And did you ask Juanita Guzman if she knew 

anything about the trap door? 

A No, I didn't ask her. 

0 You didn't ask her? 


Did you ask any other employees in the store? 


Yes. 


Whether they knew how this trap door got there? 


And when did you nail the trap door? 
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A The same day, the same day that I find out that 

Fiffe was living at the store because he was thrown out of 
his apartment. 

Q The same day that you found out that Fiffe was 

living at the store you nailed it, and was that before or 
after the search warrant? 

A No, I — I got that store, I find out the day 

when they searched the store, they says it was a trap door, 
now when I see the guy coning out of the basement that day, I 
told Fiffe who was the guy, the guy was from upstairs, one of 
the tenants. 


(continued on next page) 
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Q Mr. Diaz, did you nail the door before the 

search warrant was executed or after the search warrant was 
executed? 

A After. 

Q After? 

A Yes. 

Q And the first time that you found out that them 

was a trap door was the day before the search warrant; is 
that right? 

A That is correct. 

Q And you said there was a search throughout 

your store? 


A Yes. 

Q But you don't recall when that was? 

A No. 

Q And if I told you there was a search of the 

store on March 26, 1974, does that help you remember? 

A Could be possible. 

Q It was around that time; is that right? 

A What? 

q It was around that tisM? 

A I would say yes. 

Q And how did you find out that there was a 


25 


search being done of the store? 
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MR. MAHLER: I object to this line. 

THE COURT: Overruled. 

-if 

A Hew did I find out there was a search of this 

store? 

Q Yes. 

A I was at home about 11:30, 12:00 o'clock, I 

would say, I received a call from Mr. Fiffe telling me there 
was — of an army of agents searching the store. 

Q What did you say to Mr. Fiffe? 

A To watch them because it was a lot of guys, 

they could have stealed a lot of the clothes. 

Q And did you use any other terms to describe the 

agents? 

A No, sir. 

Q And did Mr. Fiffe tell you why they were 

searching the store? 

A No, he told me there was a search — 

Q In the store — 

A (Continuing) I said,"Just watch them, there's 

a lot of guys.“ 

Q Did he tell you from what agency these men were 

from? 

A Just said Police Department. 

Q He didn't tell you they were from the Drug 
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Enforcement Administration? 

A No. 

Q And were you concerned that this army of agents 

was searching your store? 

A If I was concerned? 

Q Were you concerned? 

A In what case, under what terms? 

Q Were you upset that they were searching your 

store? 

A Didn't bother me. 

Q You didn't have anything to hide? 

A well, that's not ay idea to have the store over 

there. 

Q And you certainly didn't have any drugs in the 

store; is that right? 

A Never. 

Q And you certainly didn't have any implements 

that could be used in a drug businOfs; is that right? 

A No, sir. 

Q And you wouldn't have anything like lactose, 

for example, in the store? 

A No, sir. 

Q And would there be \ any reason for you to keep 

something like lactose in your clothing store? 
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No, sir. 

And would you have any plastic bags, ^little 


baggies? 


A No, s ir. 

Q In the store? 

A It could be that there be bags over there 

somewhere, but as I says, I don't know because I have plastic 
bags to put the clothes, to put shirts, to put pants, every¬ 
thing, all kinds of plastics. 

Q Small bags like you wrap a sandwich in? 

A Not that I recall. 

Q You wouldn't, you couldn't keep those in the 

store, would you? 

i 

A What? 


You normally wouldn't keep those in the store. 


would you? 


Q And you wouldn't keep something like a strainer 
that you would use in a kitchen in the store, would you? 

A There's no kitchen in the store. 

Q So, you wouldn't have any need for some type 

of strainer you could strain things through? 


Now, did you eventually go down to the clothing 
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•tore that day? 

A ** 1 wen t to the clothing store that day? 

After the agents had searched? 

Yes. 

Did you have a conversation with Mr. Fiffe? 

Yes. 

And what did Mr. Fiffe say to you about the 


0 

A 

Q 

A 

Q 


search? 


A 

Q 

A 


He showed me a copy of the search warrant. 

And did he tell you what the agents found? 

He didn't tell me, I read the paper what they 
found in the store. 

Q Sir, did he show you a copy of the search 

warrant and on that copy it showed what they had taken? 

A Right. 

Q And what did Mr. Fiffe say about the search? 

A What did he say about the search? He said just 

they walked in and pushed in and that's it. 

Q Mas Mr. Fiffe upset? 

A If he was upset, he was like shaken and he was 

afraid. 

Q Mhat did you say to Mr. Fiffe after you read 

the search warrant? 

A What did they found out, who does that belong to 
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Q 

A 

Q 

found ti^La 
A 

Q 


v 

Diaz-Martinez/cross/Kimelman 
And you had no idea? 

I don't have no idea that it was there. 

And you were completely surprised that they 
in the store? 

. * 

Yes. 

And do you know where they found these items? 


A No. 

Q Did Mr. Fiffe tell you where they found these 


items? 


A No. 

Q Didn't Mr. Fiffe tell you that they found these 

itmes in the basement of the store? 

A No, sir, he told me they searched the whole 

store, he didn’t tell me where they found it. 

Q And in the course of your conversation with 

Mr. Fiffe, did you tell Mr. Fiffe, "It's a good thing I 


moved the marijuana but of the basement"? 


A What? 


Q Did you tell Mr. Fiffe, "It's a good thing I 

just moved the marijuana out of the basement." 


A No. 

Q You never said that? 



A No. 

Q Did you have any discussion with Mr. Fiffe 
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about marijuana that was kept in the basement of the store? 
A No, air. 


marijuana? 


juana? 


You are sure? 


Yea, I am sure. 


Did you ever deal in marijuana, Mr. Diaz? 
I smoke marijuana. 

Did you ever deal in large quantities of 


You never dealt in pounds and pounds of mari- 


And you never kept any marijuana in the base¬ 


ment of the store? 


A No, sir. 

Q I show you what has been marked as Government's 

Exhibit 8 for identification, and I ask you is this the 

I 

warrant that Mr. Fiffe showed you? 

A Yes. 

Q Do you recognize that? 

A Yes, my handwriting is over here (indicating). 

0 Is that your handwriting? 

A Yes. 

MR. KIMELMAN: Your Honor, I would offer this 
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in evidence except for Mr. Diaz 1 3 handwriting. 

THE COURT: May I see the handwriting? 

KR. KIMELMAN: Yes, sir. 

(Document handed to Court.) 

MR. KIMELMAN: If I may, I understood that 
Mr. Mahler had written something on that also. 

Did you ever write on it? 

MR. MAHLER: May I see it, your Honor? 

THE COURT: any objection to the warrant being 
offered? 

MR. MAHLER: Yes no, but I object to any 
part of it being excluded. 

THE COURT: All these self-serving declarations 
are excluded. 

MR. KIMELMAN: Your Honor, may we have a 
translation of what is written on there, I have no 
idea what it says. 

MR. MAIILFR: I object, I object to the offer. 

THE COURT: Objection overruled, the warrant, 
front, and on the back of the return all above the 
line, For United States Magistrate's signature" is 
admitted in Government's Exhibit 8 . 

THE CLERK: So admitted in evidence, Government 
Exhibit 8 . 
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MR. KIMEIXAN: May I ask Mr. Diaz what his 

writing is, what he wrote there, out of the presence 

THE COURT: It is in English, you read it, it 
is English. 

MR. MAHLER: I would object to that, Judce. 

I don't think that it should be used for the double- 
edged purpose, and I would ask that only the warrant 
side be admitted into evidence. 

THE COURT! The warrant is admitted. 

If there is any statement there that may be 
fairly used on cross-examination, I will allow it. 

What you say is not true that it may not be 
used for one purpose, it may be used for any purpose. 

MR. MAHLER: I would ask, though. Judge, that 
only the warrant be put in and not the return. 

THE COURT: The warrant is in. 

MR. MAHLER: Is the return? 

THE COURT: Do you agree that is English? 

MR. KIMEIXAN: Yes, it was difficult for me to 
read it. 

MR. MAHLER: Is the return also a part of this 
exhibit? 

THE COURTs Yes, yes. 

(Continued next page) 
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BY MB. KIMELMAN: 

Q Mr. Diaz, look at Government's Exhibit 8 in evi¬ 

dence and tell us what you wrote there. 

* 

A Por me to read this for you, I'm going to tell 

you why — f 

THE COURT: No, just answer the question. 

THE WITNESS: All right. 

r 

THE COURT: Read out what you wrote there. 

A . "This here Michael W. Campbell has been pushed 

out of the store for the same reason on March 26, 1974, by 
owner of store, Israel Diaz, for use in basement without per¬ 
mission." 

« 

Q Who is Michael Campbell? 

A Well, I figure that the Michael Campbell that I 

pushed out the day before the search warrant, and he wrapped me 
up for something, so I write it over there for me to remember. 

Q Well, did you know that Mr. Michael Campbell is 

of the Drug Enforcement Administration? 

A I didn't know, I thought it was the guy I pushed 

out, and he put a different name. 

Q Do you know now if Mr. Campbell is a Special Agent 

of the Drug Enforcement Administration? 


24 


A I don't know him. 


25 


0 How did you get the name Michael Campbell? 


i 
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A It'a over there (indicating). 

Q Where is it here? 

s 

A It's right over here (indicating). 

THE COURTX Did you write that, did you write 
the name Michael Campbell? 

THE WITNESS: Yes. 

THE COURT: The question is. How do you identify 
that person as Michael Campbell? 

THE WITNESS: I figured I pushed that guy out of 
the basement that day before the search. 

Q Where did you get the name Michael Campbell? 

THE WITNESS: Over here, your Honor. (Indicating) 
Michael W. Campbell. 

THE COURT: All right. 

MR. KIMELNAN: I ask the Court to taka notice of 
the fact that he was the one who signed the warrant. 

THE COURT: It says that? 

MR. KIMELMAN: "I Swear this inventory is & true 
and detailed account of all the property taken by me on 
the warrant," signed Michael W. Campbell. 

THE WITNESS: I didn't, I didn't took the search 
warrant, Fiffe was there at the store. 

KIMELMAN: 

Q Is that what it says there? 
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A That is what it says, yes. 

Q Now, you say that you thought that this Michael 

Campbell was the same one that you pushed out the day before? 

A I figured that the name, -that the name that is 

put on there, the search warrant, was — was the kind of name 
you can have for anybody else, I didn't know it was any Agent, 
or anything. 

Q You told us before that you thought that the per¬ 

son who was down there the day before lived upstairs. 

A Right, right. 

Q Do you know of any Michael Campbell who lived up¬ 

stairs? 

A No, but I am saying that I figure he was putting 

that kind of name to protect himself because I pushed him out 

- 

of the store, because the way they built the trapdoor is the 
way they broke one of my walls, it's a hole about — two square 
feet. I didn't recognize it, I didn't see it, because I had 
the books and the table and the desk, and lots of other things 
that was in front of the hole right in the wall, hiding it, and 
I didn't see it. 

| 

Q You never saw the trapdoor? 

A Not until that point, and I never saw the hole oni 




25 


the side of the building, either, because I used to go over 
there, and I.didn't, I wouldn't suspect nobody would break a 
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brick wall like a store, in a store. 

0 Now, Nr. Diaz, I show you what has been marked 

as Government's Exhibit 8 in evidence, and I ask you if you 
would tell us what was written as to the property taken from 
your store that day. 

Would you read that? 

MR. MAHLER: I will object to having him read it. 
THE COURTi it is in evidence. 

Objection sustained. 

A It is a number — 

THE COURT: No, objection sustained. 

BY MR. KIMEIMAN: 

0 Now, Mr. Diaz, was a glass bottle labeled lactose 

and — 

A I don't know. 

Q (continuing) — taken from the store? 

A I don't know. 

THE COURT: I will allow you to read the items or 

the return if you wish. 

MR. KXMKLMAN: Thank you, your Honor. 

✓ 

MR. MAHLER: I would object, there is no founda¬ 
tion. 

He already testified that he wasn't there. 

THE COURT: Mr. Mahler, did I hear you say you 
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have no objection to the warrant going in, everything 

*• 

down to the Magistrate, which includes — 

MR. MAHLER: No, 1 have an objection — 

THE COURT: Wait, please. 

But you object to the writing? 

MR. MAHLER: Yes. 

THE COURT: All right, read it. 

MR. MAHLER: May I have a side bar? 

THE COURT: The jury may be excused. 

(The jury then left the courtroom.) 

MR. MAHLER: In the first instance, this document 
was made available to the Court as a courtesy by myself. 
This is a counsel-privileged document, I believe this i* 
my copy, this was my note, the note that my client made 
to me, and I wasn't given a chance, and I didn't want tc, 
in front of the jury, make too strenuous objection to 
using the writing of my client. 

Mr. Kimelman asked me if he could borrow my copy 
at the beginning of the trial, that is why my copy is 
in evidence. 

THE COURT: What is your point? 

MR. MAHLER: The point is now that this is a com-> 
munication that is, I think, a privileged communication^ 

THE COURT: Are you objecting to it? 
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2 

MS. MAHLER: Yes. 


3 / 

THE COURT: You say that is a privileged conmun¬ 


4 

ication? 


5 

MR. MAHLER: Yes, this one, this is a defense 


6 

document* it is my document. 


7 

THE COURT: Mas this written to you, or written 


8 

on the paper at the time he said he pushed somebody out 


9 

as his memorandum? 


10 

MR. MAHLER: I don't know at what time he wrote 


11 

it. 


12 

THE COURT: Don't you remember the testimony? 


13 

MR. MAHLER: I assume that his testimony is that 


14 

he wrote it soon after he got it. 


15 

THE COURT: What sakes that a privileged communi¬ 


16 

cation? 


17 

MR. MAHLER: Because this document is from defens 

a 

18 

counsel's files* those notes, it was as a courtesy. 


19 

THE COURT: Is everything at counsel's table priv 

L- 

20 

leged, or don't you believe that it is intended to be 


21 

privileged and confidential* that then it is? 


22 

MR. KIMELMAN: Your Honor, Mr. Mahler gave that t 

> 

23 

me at the hearing, we have the warrant, and he put it 


24 

into evidence. 


25 

THE COURT: You offered it? 
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MR. MAHLER: I expressly told you at the time 
that there wea writing on the bottom which was my client 1 s 
writing, and I didn't believe there would be any refer¬ 
ence made to it. 

THE COURT: You said that? 

MR. MAHLER: Yes, I did say that. 

THE COURT: Well, I can't remember that far back, 
but 1 have to check that out. 

MR. KIMELMAN: I have no recollection of that be¬ 
ing said. 

THE COURT: I think that more reckless statements 
are made, they don't matter, it is just for the moment, 
and as to whether it helps or hurts the client, not 
whether it is true or not, or whether it is admissible 


or not. 


What is the point you are making now, are you 
moving to strike it? 

MR. MAHLER: Yes. 

THE COURT: On what ground? 

MR. MAHLER: On the ground that we are now — First 
of all, I don't think there has been any opening of any 
door at this stage in the proceedings to admit this war 
rant into evidence. 


THE COURT: Do you know that your client referred! 
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to tha soaroh warrant? 

NR. MAHLER: That la right, he did. 

THE COURT: And in his testimony he talked about 
the search warrant. 

NR. NAHLER: I still don't think that gives lati¬ 
tude to allow in all of the return of the search warrant, 
in fact, I don't even know, after Mr. Kim e lm a n 'a cross- 
examination, whether there is any nore legal basis for 
allowing hist to introduce the findings of the search wax- 
rant; 1 think that he has cleared up any doubt that he 
might have, and which he might have tried to clear up or 
rebuttal: In other words, I don't think there is any 
more purpose for introducing the items seized from the | 
basement. 


THE COURT: How did you wander from the search 
warrant into the items, how did we get to that, we were 
talking about the search warrant? 

NR. MAHLER: The search warrant is a search warr4 
which is my copy, it is from my file. 

THE COURT* You think that is a reason it may not 


ntl 


be used? 

MR. MAHLER* I don't believe so, especially if it 
has writing of my client and is part of the work product 
of my case. 
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THE COURT: Now you say it is your work product? 

MR. MAHLER: Yes, as part of my case, notations 
made by my client, or the work product of my client. I 
loaned this copy to Mr. Kimelman to use before the Court 

THE COURT: No, you used this copy in the hearing 
Diaz referred to it as the copy he received, and said he 
discussed it with Mr. Fiffe. He brought it into the 
case, if you hadn't brought it in before, and as far as 
the statement he made on it, of course it may be used. 

(continued on next page.) 
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MR. MAHLER: Will Mr. Kimelman reveal his entire 
statements, that he got his own case notes from the 
agent so that I can cross-examine the agent from them. 

THE COURT: I don't know whether he will or not. 
Why don't you ask Mr. Kimelman sometime today? 

This is just time consuming, I don't see that 
is before me at all. All I see before me is a search 
warrant. 

MR. MAHLER: I would like at this time to take 
the opportunity while the jury is out to move for a 
mistrial on the grounds that the Court’s questioning 
to my client concerning whether he used the out door 
to the basement in the wintertime when there is snow 
on the ground revealed your incredulousness as to his 
answer. 

THE COURT: You think that I should not ask any 
questions. 

MR. MAHLER: I don't think that at that par¬ 
ticular moment in the trial that those questions were 
in order and I respectfully move for a mistrial. 

THE COURT: You think this showed bias? 

MR. MAHLER: Yes, I do, I respectfully say that 
I do, I think you took away from the credibility of 
my witness by doing that, I don't think that was a 

r* 
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Court question at that time to ash him twice whether 

or not he used it in the wintertime. 

THB COURT: Well, I would say that if he takes 
care of the boiler and wants to make statements cer¬ 
tainly which I understood and the jury understood to 
the effect that when he takes care of the boiler, and 
you usually take care of a boiler in the wintertime, 
in the heating season, that he didn't bother going down 
the trap door but he goes outside and uses the outside 
door, and that is even in the snow: I think it is 
important for the jury to understand that is what he 
does, and that is why I asked the question. I don't 
see any prejudice, and I don't think the Judge need sit 
by and be totally disinterested in what goes on in the 
Courtroom, I think it is perfectly proper. 

The motion is denied. 

Is there anything else that you can think of 
while the jury is out so we do^’t 

MR. MAHLER: Yes. 

THE COURT: Anything else. 

MR. MAHLER: Yes. 

I move to strike the questions and the answers 
in response to Mr. Kimelman’s questions concerning what 
was found in the store, I think that was highly 

f 
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prejudicial, with lactose or any of the other items, 
if they were found in the store when Mr. Kimelman knowti 
there was no basis for the question. 

THE COURT: Overruled. 

MR. MAHLER: They were found in the basement. 

I 

THE COURT: It is proper on cross-examination. 1 
Overruled, it is proper on cross-examination. 

Seat the jury. 

MR. KIMELMAN: Your Honor, should I just read 
the items. 

THE COURT: Yes, it is in evidence, you may read 


it. 

(At 2:30 o’clock p.m. the jury took its place irj 
the jury box.) 

THE COURT: The original is in the Court ' s file ,4 
I believe it should be. 

MR. KIMELMAN: I believe so, your Honor. 

THE COURT: All right. 

MR. KIMELMAN: Governmeht's exhibit 8 in evidence 
reads on the back: 

"The following is an inventory of property takeij 

pursuant to the warrant: 

"1: An amber glass bottle 16 ounces labelled 

lactose, hydrose, USP. 

r 
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"2A: One clear plastic bottle containing white 

powder approximately 10 ounces, 

"3: One plastic spoon. 

"4: One roll plastic baggies. 

•5: One strainer containing suspected residue, j 

"6: One brown paper bag with writing and numbers 

CROSS-EXAMINATION 

BY MR. KIMELMAN: (Cont.) 


these items? 


Mr. Diaz, do you have any knowledge of any of 


No, sir. 

Do you have any idea why they were in the base¬ 


ment of this clothing store? 
A No, sir. 


Do you have any idea how they got there? 

Well, it's got to be by somebody, I don't know. 
Mr. Diaz, did you ever give Juanita Guzman any 


cocaine to sell? 


Guzman? 


No, sir. 

Did you ever — strike that. 

Were you in the ocaine business with Juanita 


No, sir. 

Did you ever authorize her to sell cocaine for 
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you to anybody alae? 


What Is that? 

Did you aver authorize her to sell cocaine to 


anybody else? 


cocaine? 


Did you ever tall Juanita Guzman that you had 


No, sir. 

i 

Did you ever tell Juanita Guzman that you sold 


cocaine? 


A No, sir. 

Q Did you have any idea why she would tell — 

THE COURT: Objection sustained. 

MR. MAHLER: I object,^I move for a mistrial. 

THE COURT: What does the record say, Mr. Karr, 
will you repeat what you have got on the record. 

(The reporter repeated the last question to the 
point it stopped.) 

THE COURT: Is that the basis for your motion to^ 
a mistrial. 

MR. MAHLER: Yes. 

THE COURT: Motion denied. 

MR. KIMBLMAN: I have no ffarther questions. 

THE COURT: Anything further? 
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Any'redirect 0 

MR. MAHLER: Yes. 

I am afraid I am conetrained to have a side-bar. 

THE COURT: The jurv may be excused. 

MR. MAHLER: I am sorry. 

(At 2:35 o'clock p.m. the jury left the Court¬ 
room. ) 

THE COURT: I had tentatively decided to exclude 
the tapes and in light of the cross-examination I am 

I 

making a definite determination. 

MR. KIMELMAN: May I have the Court's basis, the 
Court's reasoning. 

THE COURT: This is the reason: 

The only possible basis for that conversation 
coming in is that Guzman was a part of the conspiracy 
and she discussed this defendant with an undercover 
policeman and that that binds the defendant. 

Now, it may not be used to attack credibility, 
you can't do it indirectly. It may not be used to 
refute his testimony that he made statements to Guzman, 
the one to refute that is Guzman, not someone who says 
Guzman told it to him. 

I think that these tapes are reliable and 
dramatic and will be misused. 
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^ the Government miscalculated and saved 

the tapes more or less for rebuttal, and I don't think 
this is proper rebuttal. 

Noe I normally do not abide by these fine classj 
fications, but where the Government is aware of it, 
where it is unfair to use it, where the use of it will 
be misunderstood, then I don't think the Government 
should use it. 

MR. KIMELMAN: Your Honor, if I mays 

This is Juanita Guzman's own voice on the tape 
and it will be testified to that effect, it is just not 
the statement of this undercover police officer that 
she said something, it is her own statement. 

THE COURT: Why is it admissible? 

(Continued next page.) 
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2 

MR. KIMELMAN: Your Honor, this defendant just 


3 

denied on cross-examination that he ever dealt with 


4 

Juanita Guzman in the cocaine business. 


5 

THE COURT: That is her statement, the defendant 


6 

should have the right to cross-examine. 


. 7 

MR. KIMELMAN: In the normal case, I would agree 


8 

with the Court, but there is also a second exception, 


9 

and that is the exception that the Court should recog¬ 


10 

nize, and it is the Government's contention that this is 

• 

11 

an exception to the hearsay rule, because she is a co- 


12 

Conspirator, and this was in furtherance of the Conspir¬ 


13 

acy. 


14 

THE COURT: But what you miss is that this is in 


15 

rebuttal. 


16 | 

MR. KIMELMAN: That doesn't change it because it 


17 l 

► 

is on rebuttal. 

18 

THE COURT: Of course it changes, because the 


19 

purpose on the direct case is to prcve that the Conspir¬ 


20 

acy was active and in business., and so the various trans 

- 

21 

actions can be introduced, and the first step, if the 


22 

defendant has proved to be a member of the Conspiracy, 


23 

is then to have these conversations bared, but what you 


24 

are saying is that you want to really use this to destrc 

y 

25 

his credibility, when he says he knows nothing about the 
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Conspiracy, whan ha danias that he had entered into the 
Conspiracy. 

MR. KIMELMAN: Juanita Guzman would no more be 
available on the direct case or cross-examination than 
she is for rebuttal. 

THE COURT: On the direct case, her statement, 
given by a Police Officer, and the recording, does noth 
more than verify the conversation, it is the Police Of¬ 
ficer saying — 

MR. KIMELMAN: That is correct. 

THE COURT: (continuing)—Guzman told me. 

MR. KIMELMAN: That is correct. 

THE COURT: All right, we are in agreement, Mr. 
Kimelman, but we don't agree on the result. 

I say it is an unfair way to use it. 

Now, if you came in with the excuse that the tap: 


was unavailable, and you couldn't find the man, or some¬ 
thing like that, I would say, "Well, that gives me a 
reason for at least opening up the direct case.” But 
it was available, the Government was aware. All I can 
say is it's too late. 

I think it is very important testimony if used 
for the wrong purpose. If you had used it for the righi 
purpose, and In the right place, I don't think it would 
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have the effect that it has now. 

MR. KIMELMAN: The Government, of course, will 
object to the Court's ruling. 

THE COURT: I'm sorry you can't appeal, Mr. 
Kimelman, because I think the Government is entitled to 
review, but unfortunately —• 

MR. KIMELMAN: Perhaps — 

THE COURT: (continuing) — that isn't the law. 

MR. KIMELMAN: Well, perhaps there will be an 

appeal. 

THE COURT: Of my order now? 

MR. KIMELMAN: No, sir. 

THE COURT: Oh, you mean if there is a convictio^i. 
They wouldn't even look at it because it wouldn't be a 
point raised, so what difference would that make? 

What do you have to say? 

MR. MAHLER: I don't think that there is any al¬ 
legation here that cocaine was recovered from the stcre , 
is there? 


li f 


MR. KIMELMAN: No. 

THE COURT: I think that something should be sa: 
or people be made available, or a concession be made th^t 
the white powder was not a narcotic drug of any kind, 
certainly not cocaine. 
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MR. KIMELMAN: The Government will stipulate and 
will attempt to enter into a stipulation with Mr.Mahler 
as to exactly what was found, and where it was found. 

THE COURT: All right. 

MR. KIMELMAN: This will avoid certain portions 
of the Government's rebuttal case, bringing in a chemist, 
and bringing in the Agent who executed the warrant, tha^ 
is, if Mr. Mahler is agreeable to that, the Government 
is agreeable to that. 

THE COURT: There is the offer. 

MR. MAHLER: All right, I would be agreeable to 
that, I would stipulate. 

THE COURT: What is the stipulation? 

MR. KIMEUtAN: I believe it would have to be a 
two-part stipulation, that it is stipulated that if 
Michael Campbell, a Special Agent of the Drug Enforcemer 
Administration, were called to testify, he would testify 
that on March 26, 1974, he seised the items mentioned 
on the return of the search warrant; 

That the powders found turned out to be lactose, 
and that lactose itself was found in another container; 

And that if a Chemist for the Drug Enforcement 
Administration — and I would have to look at the reportl 
to see the Chemist who analysed it — were called to teslt 
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he would testify that these substances were in fact 
lactose. 

THE COURT: That is one form of stipulation, you 

can also stipulate to the mutual fact that the following 

| 

was seized in the basement, lactose 
MR. KIMELMAN: Yes, sir. 

THE COURT: Lactose in a certain type container, 
and the other items. 

MR. KIMELMAN: Yes. 

I would prefer, your Honor, if this could be a 
written stipulation that we could enter into this after-j 
noon — 

THE COURT: All right. 

MR. KIMELMAN: (continuing) — because that way 
it can then be an Exhibit in evidence that the jury has 
available to it. 

MR. MAHLER: Do I understand. Judge, that you are 
still ruling that you would permit them on rebuttal to 

introduce all of these items? 

THE COURT: Exactly. You can have an exception, 
and you can stipulate, and having made the ruling, the 
exception is preserved, and to avoid the waste of time, 
you are willing to stipulate as follows, so it is very 
clear. 



1 


Diaz 


1429a 


4 

5 

6 

mm fla 7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


» 

But I don't see why, if it is lactose 
material, that either side should talk about 
were called they would testify, why not say, 
were found, period. It is simple. 

(continued on next page.) 
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- 

MR. MAHLER: That's what I — 


2 

THE COURT: Both of you want the ultimate 


3 

fact found, don't you? 


4 

I 

MR. KIMELMAN: Yes, sir. 


5 

THE COURT: All right, stipulate to it. 


6 

MR. MAHLER: The stipulation should be it 



was in the basement. 


8 

THE COURT: You might even want to say the 


9 

negative thing, no cocaine or any other drug3 were 


10 

found. 


11 

I think he'3 entitled to that. 


12 

MR. KIMELMAN: Along with a second part of tha' 


13 

stipulation. 


14 : 

THE COURT: Sure. I can tell you this: That 


15 

I was under the impression that there was a drug 


16 

found. Why shouldrft it be right there in the stipula¬ 


17 

tion, no drug found. 


18 

MR. KIMELMAN: I 3till prefer a stipulation. 


19 

if possible, typed up. 


20 

THE COURT: In light of that negative 


21 

agreement I think he would favor it, too. 


22 

MR. MAHLER: I think I would. 


23 

THE COURT: So put it down. Why shouldn't 


24 

It be clear? 


25 

MR. KIMELMAN: Perhaps at some time this 
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I 

afternoon we can put it down. 

THE COURT: Are you going to have any 
redirect? 

MR. MAHLER: Not that I can think of, no. 

THE COURT: Seat the Jury. 

Hold the Jury for a few minutes, Martin. 

We will take a two or three minute recess. 

(Recess taken.) 

(Out of the hearing of the Jury.) 

MR. KIMELMAN: May I ask — 

THE COURT: Just a moment. 

Mr. Mahler is missing. 

MR. KIMELMAN: May I have permission to ask on 
more question of Mr. Diaz? 

THE COURT: Sure. Let's get everybody together 
In the light of this stipulation will you have any 
rebuttal witnesses? 

MR. KIMELMAN: Yes, sir. 

THE COURT: I might be compelled to charge 
tomorrow and If the Jurors haven't agreed on a verdict 
have them come back the next day. If I don't finish 
the charge at least. It means that I would have to 
continue the case either Saturday or Monday. 

I have other commitments on Saturday and 
Monday is a holiday. I know we have a revolution in 
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3 the making because one Judge is having a trial on 

Veterans's Day and the Court Reporters already have 
their picket signs out. 

MR. KIMELMAN: I would anticipate two rebuttal 
witnesses. 

THE COURT: Well, If you can complete today 

on — 

MR. KIMELMAN: One witness Is prepared. Then 
I would request a short recess. 

THE COURT: Maybe we can finish the summations 
then I can charge early In the morning and we won't 
have any problem. 

MR. SUTTON: Did you say summations this 
afternoon? 

THE COURT: Yes, I am hoping. 

(Jury present.) 

CROSS-EXAMINATION 
BY MR. KIMELMAN: 

Q Mr. Diaz, did you ever deal in cocaine at 

Jose's Bar? 

MR. MAHLER: Objection. 

THE COURT: Overruled. 

Q Did you ever negotiate a sale of cocaine in 

January of 1974? 

THE COURT: Sustained as to form. It calls 
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Diaz - cress 

for a conclusion. Did you ever talk to anyone about 
cocaine on Jahuary of 1974? 

THE WITNESS: No, sir. 

Q In December of 1974? 

A No, never — 


Q 

A 

Q 

in January 
A 

people and 
Q 

in January 
A 


THE COURT: Do you mean '73? 

THE WITNESS: No. 

And February 1973? 

Never. 

Did you ever have a meeting th Mr. Miranda 
of 1974 at Jose's Bar? 

It could be, it have to be me. I have my own 
I don't go no place. 

Did you ever have a discussion with Mr.Miranda 
of 1974 at Jose's Bar about cocaine? 

No, sir. 


THE COURT: You shook your head before and 
Mr. Klmelman said about cocaine. Are you saying you 
never had any discussion at Jose's Bar? 

THE WITNESS: No, sir. At all. 

Q You never had a discussion? 

A At all. No where. 

Q At any time? 

A At all. 

MR. KIMEI/4AN: That's all. 
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1 ii 


Diaz - redirect 



2 j REDIRECT EXAMINATION 

1 

i 


3 BY MR. 

MAHLER : 



* 

4 

Q 

Could you describe the trapdoor 

that you talk 


5 about? 





6 

1 

A 

The trap door is about the size 

of this , 

1 


7 i a little wider 

i 

, it i3 under my desk. 

I 


8 


THE COURT: Measure it. That's 

an 18-lnch 


9 

ruler. 




10 

A 

This will be about two times, about this size 


and about this 

size wide. 



12 


THE COURT: About 18 inches? 



13 


THE WITNESS: No, two times. 



14 


THE COURT: Both ways? 



15 


THE WITNESS : Ye3 , sir. 



16 


THE COURT: About three feet by 

three feet? 


17 


THE WITNESS: Ye3 . 



18 


THE COURT: All ripht . 



19 BY MR. 

MAHLER : 




20 

Q 

What i 8 it constructed of? Is 

it wood? 


21 

A 

It is wood. 



22 

Q 

And how do you open it? 



23 

A 

Just lift it up. 



24 

Q 

Is there a handle on it? 



25 

A 

No. 
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4 | 

5 

6 '| 

7 
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10 
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13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 


6 Diaz - redirect 

Q By what means do you lift It? How do you get 

a grip on It? 

A If you are going to lift It you have to list 

the edges and somehow you get It open. 

Q Does It disappear with the floor. Is It even 

and level with the floor? 

A Yes. 

Q And where In the store Is It? 

A That's way In the back of the store. It Is 

about 85 or 70 feet In the front of the store. 

Q What particular — what room Is that? 

A That's — would be like three-quarters of the 

length of the store. 

Q How, did there ever come a time when you 

discovered another way into the basement? 

A Another way in the basement or into the store? 

Q Into the store. 

A Yes. 

Q When was that? 

A That was when I was nailed in the entrance, 

the trap door, I removed my file cabinet and there was a 
hole leading to the following store. I didn't know it was 
there. 

Q Where does the hole go? 
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7 Diaz - redirect 

A To the yard next door. 

Q In the basement, you said there was a boiler; 

is that correct? 

I 

A Yes. 

Q Was the boiler there when you moved into the 

store? 

A There was an old boiler. It was not in service 

I bought a brand new one. 

Q When did you do that? 

A I don't remember the date. 

Q Was it in 1973? 

i 

A Yes. 

Q What time of the year? 

A Before the winter. 

Q What did this boiler — did It have to be 

maintained? 

A No — well, you have to maintain it. You have 

to put oil in It. If anything failed to work the people 
that serviced me the oil would handle that. I don't own 
a boiler system. I have the thermo3tate upstairs. 

Q Is It your testimony you only have to put 

the oil in at one time? 

A Yes, the company comes in and fills It up 

and mails me the bill and that's all. 
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Diaz - recross 
MR. MAHLER: That's all. 

MR. KIMELMAN: Ho further questions. 
THE COURT: Anything further? 


RECROSS-EXAMINATION 


BY MR. MATARAZZO: 


Q Mr. Dias, would you look at Mr. Vivas. 

A Yes. 

Q Do you see him? 

A Yes. 

Q In your entire life, going back from the 

first day this case went on trial, that is before October 15tl 
or 16th of this year, 197 1 *! did you ever in your life see 
that man? 


A No, sir. 

Q Anywhere? 

A No, sir. 

Q In your social intercourse. In your discussion 

at friends' homes,in a bar,In a car, in your store, anywhere, 
did you ever hear that man's name mentioned? 

A No, sir. 

Q Did anyone mention it to you? 


MR. MATARAZZO: No further questions. 

THE COURT: Do you have anything, Mr. Sutton? 
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Diaz 


MR. SUTTON: No, sir. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: Mr. Mahler, next witness. 

MR. MAHLER: This defendant rest3, your Honor. 
THE COURT: Rebuttal? 

MR. KIMELMAN: Yes, sir. 

(continued next page.) 
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SAOL RODRIGUEZ , a witness having been duly 

sworn, took the witness stand and testified as follows! 

THE CLERK: Pull name? 

' TEE WITNESS: Saul Rodrigues, Detective. 

DIRECT EXAMINATION 
BY MR. KIMELMAN: 

, i 

Q Sir, by whom are you employed? 

A I'm employed by the New York City Police Depart¬ 


ment. 


Q What capacity? 

A I'm a detective assigned to the Organised Crime 

Control Bureau, Narcotics Division. 

MR. SUTTON: Might we have a side-bar, your Honoi 
THE COURT: Your objection in open Court. 

Go ahead to make it. 

Ml. SUTTON: I think the Government knew what it 
*• going to ask this man and didn't disclose it. That 
kind of identification, I think, you already ruled on, 
at lonnt I know it's been ruled on and should not have 
been discussed that way, the descriptions just is bad. 


THE COURT: Might I have the question and the 


answer? 


(Reporter reads back last question and answer.) 
THE COURT: Objection overruled. 

MR. SUTTON: That's the whole answer? 
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i ; 2 

i 


Rodriguez-direct 


2 i 

Q 

How long so employed? 


3 

A 

Approximately three years and four months. 


4 

Q 

Were you so employed on January 17th, 1974? 


5 

A 

Yes air, I was. 


6 

Q 

Were you on duty on the night of January 17th, 


7 | 1974? 




11 

8 

A 

On what date, air? 


9 

Q 

Were you on duty on the night of January 17th, 


10 1974? 




11 

A 

I'd have to look into my activity reports. 


12 


THE COURT: Do you have them with you? 


13 


THE WITNESS: No sir, I do not. 


14 | 

0 

Were you acting in an undercover capacity on 

1 

15 January 17th, 

1974? 


16 

A 

Yes sir, on January 17th, 1974, I was. 


17 

Q 

And were you in the vicinity of Broadway and 


18 Briggs Avenue 

on that night? 


19 

A 

Yes sir, I was. 


20 

Q 

And could you tell us where exactly you were? 


21 

A 

I was in a bar, Jose's Bar at the corner of 


22 j Broadway and Briggs in Brooklyn. 


23 

Q 

What time did you get to that bar? 

1 

24 

A 

I got to that bar at about 6:55 p.m.x 


25 

Q 

Did you have occasion to have a conversation wit 

h 
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i Rodrigues-direct 

anyone in that bar? 

A Yea# at about 7:10 p.m. , I had a conversation 

with someone, yes. 

Q And would you describe that individual to us? 

A The individual was known to me as Diaa. 

Q Do you see that individual in the Courtroom 

today? 

A Yes sir, I do. 

Q Mould you point him out to us? 

A He's the gentleman wearing the tan sports jacks 

with the yellow knit shirt on the outside (indicating). 

THE COURT: Mould you please stand, Mr. Israel 
Dias-Martines? 

(Defendant complies.) 

THE COURT: Is that the gentleman you points 

out? 

THE WITNESS: Yes. 

THE COURT: Let the record show the defendant 
is Israel Dias-Martines. You any be seated. 
(Defendant complies.) 

q Hava you ever met this gentleman before that 

night? 

A Yes sir, I had. 

Q On how many occasions? 
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4 Rodriguez-direct 

f. X had met hint on one occasion. I had seen him 

on another occasion. 

0 And could you tell us where you had seen him? 

A I had saen him at 293 Grand Street or Grand 

Avenue, a clothing store. 

Q Had you been inside that clothing store? 

A Yes sir, I had. 

q Is that where you saw Mr. Diaz? 

A Yes sir. 

q Now, on the night of January 17th, 1974, did 

you have a conversation with Mr. Diaz? 

A (No response.) 

q Did you have a conversation with Mr. Diaz in 


Jose's Bar? 
A 
Q 


The night of the 17th, yes sir, I did. 

Would you tel), us what Mr. Diaz said, if any¬ 
thing, and what you said at that time? 

A I told Mr. Diaz that I was looking to buy a 

half ki of coke and he stated that there was nothfag around 

right now, but that he expected something to come in within a 

ftouple of days. 

q What did you reply? 

A I replied that I was interested in buying a 

half a ki. Mr. Diaz replied to that that I should call the 

530 




5 Rodriguez-direct 

clothlug store and speak to whoever was at the clothing 
that he would be there also. 

Q Old he mention any names? 

A Yes air, he did. 

Q What were those names? 

A He told me that if he wasn't theie that I 

speak with Fiffe. 

Q Did you know who Fiffe was? 

A Yes, I knew him to be one Maruel Fiffe. 

THE COURT: How do you spell Fiffe? 

THE WITNESS: F-i-f-f-e. 

MR. KIMELMAN: No further questions. 

THE COURT: Do you have any questions, Mr. 

Sutton? 

MR. SUTTON: No. 

MR. MATARAZZO: I have no questions of this 

witness. 

MR. MAHLER: I want to know if there's any 
material or reports. 

MR. KIMELMAN: Might the jury be excused? 
THE COURT: The jury may be excused. 

(Jury leaves Courtroom.) 



24 MR. KIMELMAN: Might I have this marked? 

25 THE CLERK: Two-page — 


531 









***** ^^^51 

g Rodrigue z-voir dire 

the COURT: Bring the jury in. 

(The jury entered the courtroom.) 

CROSS-EXAMINATION 

BY MR. MAULER: 

Q Of tier Rodriguez, on the particular night in 

question, January 17, 1974. you've testified that you went to 
a certain bar and grill, Jose's; is that right? 

A Yes, that's correct. 


night? 


And did you go there with anyone else that 


Yes, sir, I did. 

Who else did you go there with? 

I went there with a confidential informant. 

What is his name? 

hr. KIMELMAN: Objection. 

THE COURT: Sustained. 

MR. MAHLER: I respectfully except. 

Could you describe the person to us? 

MR. KIMELMAN: Objection, your Honor. 

nre COURT. Give a general description of his. 

The jury may be excused. 

(The jury left the courtroom.) 

THE COURT: What's the purpose of this. 


Mr. Mahler? 
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Rodriguoz-voir dire 

i 

MR. MAHLER: 1 would like to probe into the 
circumstances of the incident, your Honor. 

THE COURT: Is the confidential informant still 
of value to your work? 

THE WITNESS: Yes, sir, he is. 

THE COURT: Would disclosure materially impair 
his effectiveness? 

TOE WITNESS: Yes, sir. 

THE COURT: Why would you generally like to 
probe, Mr. Mahler? 

MR.MAHLER: I think as to the credibility of tl 

witness on this particular one point as probably one 
of the few areas open to me to inquire as to the evenii 
and the circumstances under which this conversation 
took place. 


THE COURT: How many people were present in 
the bar at that time? 

THE WITNESS: From what I recall, it might 
have been about seven, six, seven people. 

TOE COURT: Other people you know that were 
friends of the defendant Diaz present at that time? 

THE WITNESS: Yes, sir. 

THE COURT: Was he in conversation with others 

TOE WITNESS: Yes, sir, he was. 
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Rodriguez- cross 


THE COURT: I find that the disclosure of the 
identity of the informant would impair the effective¬ 
ness of the informant. On the other hand, from what 
Mr. Rodriguez tells me, this defendant has other 
witnesses that he can call to disprove to challenge 
the credibility of this witness’ testimony. 

Don't ask any further questions about the 
identity of the informant, Mr.Mahler. 

Seat the jury. 

(Jury enters courtroom.) 

Q Would you please describe the outside of Jose's 

Bar as you saw it on that night? 

A The outside i9 painted white. The letters, 

"Jose,'’ I believe, are painted brown or brown wood. They 
might be about three feet in height and I believe he’s got — 
the bar has a lamp or two lights affixed on the outside. 

THF COURT: What does it say on the sign? 

THE WITNESS: "Jose.'' 

THE COURT: Ju3t "Jose"? 

THE WITNESS: Yes, sir. 


When you went into the bar, how many people wer 


in the bar? 


About a half dozen people. 

Now, is it your testimony that you walked right 
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7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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22 

23 

24 


(On October 24, 1974, at 9:40 o'clock a.m., 
the jury took its place in the jury box.) 

THE COURT: Yes, Nr. Mahler? 

MR. MAHLER: Your Honor, I wish to recall the 
defendant, Dias-Martinez, to the witness stand. 
ISRAEL DXAZ-MARTINEZ , called as a witness 
having been previously duly sworn by the Clerk of the 
Court, resumed the witness stand and testified further 
as follows: 

_ i 

THE COURT: Mr. Diaz, you understand you have 
been previously sworn and you are still under oath? 

THE WITNESS: Right. 

DIRECT EXAMINATION 
BY MR. MAHLER: 

Q Mr. Dias, on Priday you heard, did you not, the 

testimony of a detective named Sol Rodriguez? 

A What was that again? 

THE COURT: That was yesterday. 

MR. MAHLER: On Wednesday, yesterday. 

THE WITNESS: Wednesday. 

Q You heard the testimony of the detective by 

the name of Sol Rodriguez; did you not? 

A That is correct. 

0 And did you hear him testify that on January 


25 


17, 1974, that he had met you and spoken to you at Jose's Bar 
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Diaz-Martinez/direct 

at about seven o'clock in the evening? 


Yes. 


Rodriguez? 


Did you ever meet such an individual as Sol 


A Not that I remember seeing any Rodriguez or any 

other people that look like him, never. 

p I am talking not only about that day, did you 

ever at any time ever meet anybody like that? 

A I said never. 

q Have you since ascertained what day of the 

week that wa9, January 17th? 

A Well, I find out it was on Thursday. 

0 And is there any reason why you could not have 

been in that bar on a Thursday at seven o'clock? 

A It would be impossible for me — 

q Why is that? 

A — (continuing) — to be at the bar because cn 

Thursday is the day that all the stores around are open late 
for shopping, and especially my store, I have to supply a 
lot of stores and get the peddlers to be ready for Friday, 
that is payday for people, it will be very impossible for me 
to close the store before ten o'clock at night at least. 
q Do you run a retail business? 

A Retail and wholesale. 
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Dias-Martinez/clirect 

Q Now, you heard him testify that on a previous 

occasion he had come to your store. 

Did you ever see anyone while you were in that 
store using that basement entrance in the back of your store? 


A No. 

MR. MAHLER: I have no further questions. 

THE COURT: Any cross? 

MR. K1MELMAN: Yes, sir. 

THE COURT: I assume none of the other defen 
dants' counsel want to ask any questions. 

MR. SUTTON: No, your Honor. 

MR. MATARAZZO: No, your Honor. 
CROSS-EXAMINATION 
BY MR. KIMELMAN: 

Q Mr. Dias, you say that it would have been 

impossible because Thursday is a busy night for you? 

A Yes, sir. 


0 

and out of 
A 
Q 

A 


And didn't you tell us yesterday that you go in 
the store all the time? 

Yes. 

And that you are not there all the time? 

I said during the daytime, that is past, after 


six. 

Q You are not at the store, are you? 
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1 i 

Diaz-Martinez/crcss-redirect 


2 

A Every night I have to be at the store after 


3 

five, six o'clock. 


4 

Q You are in that store every single night? 


5 

A Yes, sir, I have to be there every single night 


6 

to check the hills and the orders. I did testify to that 


7 1 

yesterday. 


8 

0 You never missed a night? 


9 

A I never missed a night, I have to close the 


10 

store and check the bills. 


11 

REDIRECT EXAMINATION 


12 

BY MR. MAHLER: 


13 

0 Ever miss a Thursday night? 


14 

A Even Monday, Monday, people in the stores are 


15 

sold out, they need more merchandise, I have to supply them, 


16 

I get the orders Monday and bring it Tuesday, and I get orders 


17 

Thursday and I have to bring it in Friday. I have to supply 


18 

a ll the peddlers at different corners, different guys from 


19 

the station wagons and cars selling pants. I think it is a 


20 

very good night for me. 


21 

0 You are open for the retail business on Monday 


22 

nights and Thursday nights? 


23 

A Sure, sure. 


24 

MR. MAHLER: I have no other questions. 


25 

(continued on next page) 

583 

1 


1547 


OiM-Nartlnez/recross 
RECROSS EXAMINATION 
BY MR. KIMKLMAN: 

Q Mr. Dias, Mr. Dias, did you ever see Mr. 

Rodriguez before yesterday? 

A No, air. 

KIMEUfAN: No further questions. 

THE COURT: Anything further? 

You Nay step down. 

Thank you. 

witness was excused.) 

MR. KIMELMAN: Your Honor, the Government would 

like — 


case. 


THE COURT: Me are still on the defendants' 

Any other witnesses, Mr. Mahler? 

MR. MAHLER: No. 

THE COURT: The defendant Israel Diaz-Martinez 


rests? 


MR. MAHLER: Yes, he does. 

MR. KIMELMAN: Your Honor, I believe there mfghtj 
be som additional testimony. I would like to make an 
offer of proof to the Court. 

THE COURT: Do you have the stipulation that yoij 
referred to? 
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MR. KIMELMAN: Yes, sir. 

THE COURT: Have you seen it? 

MR. MAHLER: I have signed it, it is all signed 
MR. KIMELMAN: I ask that it be marked. 

THE COURT: Let it be marked. 

Would you like to read it? 

Let it be marked. 

THE CLERK: Stipulation, 26 in evidence. 

! 

MR. KIMEIMAN: Your Honor, perhaps the Court 
could explain to the jury exactly what a stipulation 


is. 

THE COURT: A stipulation between the lawyers 
must be considered by you as a part of the record, it 
is in place of the evidence, and both lawyers agree 
that it would save time and that these were the facts, 
so what is stipulated to between the lawyers is binding 
on you, you must accept it as the facts. 

MR. KIMEIMAN: Thank you. 

It is hereby stipulated, consented to and agreed 


by and between the undersigned that the following items 
were received from the basement of 293 Grant Street 
on March 26, 1974 by agents of the Drug Enforcement 
Administration: 

"a: One amber glass bottle, sixteen ounces, 

labeled lactose hydrose, U.S.P; 
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*bi Qm clear plastic bottle containing ten 
ounces of lactose; 

"cs One plastic spoon; 

•d* One roll of plastic baggies; 

"e* One strainer; 

•f* One brown paper bag with writing and 
numbers on it. 

"Two: Mo narcotics or controlled substances 
were found in or seised during the course of the 
aforementioned search." 

Zt is dated today's date and signed by nyself 


MR. KZMRUtAM* Your Honor* nay I have an offer 
of proof as to the next witness? 

THE COURT* Oh* yes. 

, The jury nay be excused. 

(At 9*45 o'clock a.n.* the jury left the 


(continued on next page# 
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1711 

(The jury took its place in the Jury box.) 

Charge of Honorable Jacob Nishler, Chief 
United State* District Judge. 

THE COURT* Madam Eorelady and ladies and 
gentlemen of the jury: 

We have reached that point in the trV*.\ where 
it becomes my duty to instruct y>u on the applicable 

law. 

The lawyers have completed their tasks, they 
have performed their obligations, their obligations 
relate to the relationship they have with their 
clients. 

Both the Government and the defendants are 
represented by attorneys. As you are aware, Mr. 
Kimelman's client is the Government, the three 
defendants are represented respectively by Mr. 
Sutton, Mr. Mattarazzo and Mr. Mahler. 

Everyone i3 treated the same in this court 
room, Mr. Kimelman isn't given any greater or 
different consideration than Mr. Sutton or Mr. 
Matarazzo or Mr. Mahler; everyone is treated alike 
and that is what we mean by being fair. 

But their job is as adversaries, each taking 
their respective side in the case and they act in 
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such a Banner as to develop the evidence in the case 
on the issues that are before you. That is why we 
this an adversary proceeding. 

But there are two other participants in the 
trial, and that is the jury and the Court, and there 
is a difference between the Court and jury on the one 
hand and the lawyers for the parties on the other. 

The lawyers are protagonists and as such per¬ 
form their duty; they should demonstrate their partis¬ 
anship and act in such a manner as will do an 
effective job. 

Th» Court and the jury, on the other hand, are 
objective, nonpartisan. Bach of us should look at 
our obligation and function as requiring determination! 
based on what the evidence is for the jury and on 
what the law is for the Court. 

You i re to make your determination free of all 
bias or prejudice or sympathy. 

Now as between the Court and the jury, there 
is a distinct line of demarcation: 

Bach one is a judg*, the jury is a judge and 
the Court is a judge. The jury has the sole authority 
to judge the facts, that means that the jury and the 
jury alone determines what happened — based on the 
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evidence of course. The Court should make rulings on 
the law based on what the Court believes is the lav. 
Each one should respect the authority of the other and 
be careful not to encroach upon the authority of the 
other. I don’t intend in anyway to suggest any 
findings whatsoever. That is your -job. You on the 
other hand must respect the authority of the Court 
and you must accept the. law as the Court charges it. 

I will charge you on any number of principles 
concerning witnesses, the statutory law, the 
essential elements of the crimes charged and other 


principles. 

You must accept the law even if you don t like 
the law, even if you feel that Congress was wrong in 
passing the Drug Abuse Act of 1970, about which I 

1 

will charge you. The Congress passed the law and we 
must all accept it as the law. Our individual and 
personal dislikes as to any instruction that I give you 
on the law should be set aside. 

If each one of us knows and respects the 


authority of the other and understands the function 
of the lawyers and that a trial is an adversary 
proceeding, then I think that it will go a long way 
towards giving the parties a fair trial. 
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The Memorandum of Verdict is only a version 
of what is contained in the indictment so that you 
may have a precise view of what the charges are 
against these defendants. The indictment contains 
other parties and other allegations that might 
divert your attention from the precise charge and 
you must keep your eye on the precise charge to 
see if the Government proved the charge. 

That is the effect of the two documents that 
are before you. 

(Cont*d on next page.) 
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In every criminal trial the defendant is 
presumed to be innocent. 

I will use the singular or the plural, but it 
means all the defendants except if I specifically 
refer to a charge and say this principle or this 
charge or this instruction refers to a particular 
defendant. 

You are to assume otherwise that I am 
referring to all defendants. 

All the defendants are presumed to be innoceit. 
That is a time-honored presumption of Anglo-American 
law. It is a strong presumption, it says in effect 
you must conclude at the outset of the trial that 
the defendant is innocent of the crime charged, and 
that conclusion, that presumption remains with the 
defendant throughout the trial and throughout your 
deliberations and prevails unless and until the 
presumption is overcome by proof to the contrary, to 
wit by proof beyond a reasonable doubt that the 
defendant is guilty of the crime charged. 

The effect of that is very significant: The 
defendants do not have to prove anything or offer any 
evidence to prove their innocence. They can rely on 
the failure of the Government to prove its case by 
proof beyond a reasonable doubt. 
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In other words, your function is not so much 
to find out if the defendants are innocent or if they 
are guiltyi it is more precisely to determine whether 
the Government proved the guilt of the defendants by 
proof beyond a reasonable doubt. 

In Scotland we have three verdicts — I should 
not say "we have" I should say "They have" — it is 
guilty, not guilty, not proved. 

In this country we have only two, guilty, not 
guilty, but our not guilty verdict includes uot proved. 

The Government's burden is to prove the guilt 
of the defendant beyond a reasonable doubt. A 

i 

reasonable doubt is a doubt which a reasonable person 
has after weighing all the evidence. 

It is a doubt based on reason and c ommo n 
sense and the state of the record. It is not some 
vague speculative doubt, it is not some suspicion 
that you might have. On the other hand, it is not 
a doubt based on a distate to perform an unpleasant 
task. 

A reasonable doubt is the kind of doubt that 
would make a reasonable person hesitate to act in a 
matter of importance in his own life. 

Proof beyond a reasonable doubt is therefore 
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proof of such a convincing character that you would 
be willing to rely upon it unhesitatingly in the most 
important and weighty of your own affairs. 

The Government^ burden is not to prove the 
guilt of the defendant beyond all doubt — there is 
a qualifying adjective — it is beyond all reasonable 

doubt. 

The Government's burden is not to prove that 
every bit of evidence offered in the trial is true 

beyond a reasonable doubt, the Government's 
burden is to prove every essential element of the 
crime charged, beyond a reasonable doubt. 

Later in the charge I will charge you on what 
the essential elements of the crimes charged are. 

Again, defendants do not have to prove their 
innocence; they do not have to offer any proof what¬ 
soever; they may rely on the failure of the Government 
to prove the guilt of the defendant beyond a 
reasonable doubt. 

What is evidence is classified as direct 
evidence or indirect, which is also called circum¬ 
stantial evidence. 

Direct evidence is the testimony of a witness, 
of what that witness saw or heard. Indirect or 
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or g* rfif * * evidence Is a method of determining 

a disputed feet by drawing an inference from 
established facts based on your good common sense and 
experience. 

If you were sitting as a jury in a civil case, 
ir. a personal injury action, and Plaintiff A was suincj 
Defendant B, claiming that B had passed a 
stop sign without stopping and struck A causing 
injuries, well, let us use that hypothetical 
situation, and let us assume Mr. Adler, my Court Deputy 
and myself were standing at the corner at the 
precise time and place where the sign was located; 
let us assume be had his back to the sign and I was 
talking with him and had the sign in full view and 
the roadway in full view* Well, if I were called to 
the witness stand and asked to testify as to what I 
saw, I might say, "Well, I saw a white 1974 Cadillac 
travelling at 65 miles an hour pass the sign, cross 
the roadway, strike B, and knock B down" — knock 
A down, B is suing. Now, that is direct testimony 
of that disputed issue, the defendant saying, "No, 

I stopped first and then T proceeded," and Plaintiff 
A of course saying, "No, he continued and passed the 
sign without stopping." 
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Mr. Adler didn't see the vehicle pass the 
stop sign, but he is competent to testify about the 
circumstances from which a jury might draw a 
reasonable inference that that is just what happened. 

He might testify that as he was speaking with 
me there came within his peripheral ion a white 
Cadillac travelling about, well, it is 65 miles an 
hour, pass behind him for a distance of about 150 feet, 
that two or three seconds later he saw it again and 
then 3aw the motor vehicle strike A, knocking A down. 

Now you as a jury could draw from those 
circumstances the reasonable inference, b?sed on your 
good common sense and your experience, that that motor 
vehicle passed the stop sign without stopping. The 
circumstances are that the motor vehicle was driving 
at 65 miles an hour and traversed about 150 feet in 
two or three seconds and that it would have been 
quite impossible for him to have covered these 150 
feet in two or three seconds had he stopped and then 
proceeded. 

So I say you may come to the same conclusion 
by direct evidence as you may be indirect or circum¬ 
stantial evidence and the law does not hold that one 
type of evidence is better than the other type of 
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evidence, the law says that at times circumstantial 
evidence is of a better quality and that at other 
times direct evidence is of a better quality. 

The law requires the Government to prove its 
case on both the direct and the circumstantial 
evidence. 

Now I have used the term "inference" when I 
referred to circumstantial evidence and I used the 
term "presumptiorf when I referred to the presumption 
of innocence. 

There is a difference. 

An inference is a conclusion which the jury 
may make based on good common sense and experience; 
the example of that, of course, is arriving at a 
determination of a disputed fact from circumstantial 
evidence. 

A presumption, on the other hand, is a 
conclusion which the law requires the jury to make 
and it continues until and only if proof to the 
contrary is shown by proof beyond a reasonable doubt, 
and of course the example of that is the presumption 
of innocence. 

What is the evidence in the case? It is the 
sworn testimony of all the witnesses regardless of 
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who called the witness. It is not based on the 
nuafcer of witnesses each side called, it is based 
on the quality of the testimony that is offered. 

It is th»i exhibits received in evidence 
regardless of who may have introduced them. It is 
the facts which have been stipulated to, and there 
was a written stipulation entered into. There may 
have been other stipulations entered into between the 
lawyers on the record but I don't recall that. 

It is also the facts which have been judicially 
noticed by the Court. In other words, at times I 
said that a certain date of the month fell on a 
certain day of the week, that is a judicially noticed 

fact. 

i 

It may be helpful for you to know what is not 
evidence. 

One, the statements counsel made in the open¬ 
ings and the statements or arguments counsel made 
in summations — and of course, that includes their 
recital of the testimony, at times they recited from 
their own recollections. Well, that is not evidence, j 
The evidence is what you heard, not what they heard, j 
The openings served a very useful function, they 
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alerted you to what was to follow. As one lawyer 
pointed out, the evidence does not com in any set 
pattern, any chronological order, and so if you 
know the theories of the parties you can eore easily 
follow that testimony. 

Sosetions, on the other hand, are intended to 
focus attention on whut the lawyers regard as the 
important parts of the evidence in the record and of 
theories of inculpability, which were offered by 
Mr. Kimelnan — which Man theories of guilt — and 
theories of exculpability which were offered by each 
of the defendants — which Man their arguments to 
show that their clients are not guilty — or, as I 
like to put it, the failure of the Government to 
prove the guilt of the defendant. 

Matters stricken from the record are not a 
part of the record, and so if I directed the 
reporter to physically strike it from the court 
record you are to figuratively strike it from your 
memory and recollection. 

(Cont'd on next page.) 
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Any random remark you may have heard in the 
courtroom is not a part of the record, just disregard 
it. If I made a statement, it is not evidence, just 
disregard it, and while I am at it, if I asked a ques-j 
tion, it should have no greater significance to you 
than any other question asked; if you thought it was a 

I 

silly question, disregard it, don't hesitate at all. 

The only reason I ask a question is that at times 
I may find there is something a little fudgy and 
uncertain in my own mind and I assume; if it is so in 
my own mind then it is probably in your mind, so I ask 
the question. It may be perfectly clear to you but it 
was confusing to me. I did not ask it because I wantejd 

I 

to bring out a particular bit of evidence. 

There are times that the Court sustained objec-j 
tions to questions. You may not speculate on what the( 
answer might have been if I had permitted the witness 
to answer. The point is I ruled as a matter of law 
that it should not be in this case and it is not in 
the case. 

There are times that a lawyer asks a question 
and incorporates a statement in the question that 
wasn't supported in the record and the witness answered 
no. '.«ell, you cannot assume that what the lawyer saicj 
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*as txue just because the lawyer incorporated that 
statement in the question. You see, lawyers test th<s 
credibility of witnesses and they may put questions to 
the witnesses that do not have support in the record. 
It is a way of testing credibility and is perfectly 
proper. 

I might say that in cross-examining a characte^ 
witness Mr. Kimelman asked, "Have you heard that Mr. 
Bermudez was arrested on a marijuana charge?" 

The two witnesses who came as character 
witnesses said no. Well, that was offered for a 
very specific purpose, first to see what the witnessed 
knew about Mr. Bermudez* general reputation, and if 
the witnesses had answered in the affirmative, to 
determine whether it affected his character. If the 
witness said no, you may not assume in any way that hg 
was arrested, there is no proof in the record that he 
was. 

You, the jurors, are the sole judges of the 
credibility of the witnesses, which means the believe- 
ability of their testimony and the weight their 
testimony deserves. Scrutinize the testimony given 
and the circumstances under which each witness 
testified and every matter in evidence which tends 
to show whether a witness is worthy of belief. Con¬ 
sider each witness* 607 ( ...) 
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intelligence, language difficulty, the witness 
demeanor on the witness stand. Did he answer fully, 

forthrightly? Was he evasive? 

In that connection, of course, you understand 
that where a witness is directed to answer yes or no 
there are difficulties sometimes in answering yes or 
no. Use your good common sense on that. The lawyers 
have a right to control the cross-examination, there 
is nothing wrong with that. If witnesses were allowed 
to talk on and on on everything they like to say, you 


recognise that we would have pure chaos. So the control 
of cross-examination by counsel is very important for 

an orderly presentation of the case. 

Take into consideration the witness' ability 
to observe the matters as to which he has testified, 
whether he or she shall have impressed you as having 
an accurate recollection of these matters. 

Take into consideration the relation each 
witness might bear to either side of the case, the 
manner in which each witness might be affected by the 
verdict, the extent to which the witness is corroborated, 
supported, that means, and the extent to which a witness 
is contradicted by other evidence in the case. 

I cannot recall whether a witness was faced 
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with a prior inconsistent statement during this triad., 
and that is what we call impeaching a witness, which 
seans that a lawyer may ask a witness whether at a 
previous time he made a statement that is different 
than the testimony he gave before you. Well, as 
jurors, you decide whether the prior statement was 
inconsistent with the testimony, you decide whether it 
was just a normal variation in retelling the story, 
you decide whether it is inconsistent as to a 
material matter, then you determine the effect the 
prior inconsistent statement has on the credibility 
of that witness. 

We had a number of expert witnesses, one was 
Special Agent Abbott and the other two were chemists, 
Mr. Weber and Mr. Sawinski. They expressed an opinion 
as to what a particular substance was. Now normally/ 
witnesses, lay witnesses, may only tell the jury what 
they saw or heard. A lay witness cannot say to you, 
for example, "I think," or, "It probably is," or "It 
probably was.• That is an opinion, that is a con¬ 
clusion. But exceptions to that rule exist as to 
those whoa we call expert witnesses. These are wit¬ 
nesses who, by education and experience, have become 
expert in sosie art, science, profession or calling. 
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Such a person nay state an opinion as to relevant and 
material matter which they profess to be experts in, 
and they may also state their reasons for the opinion, 
as Nr. Weber and Mr. Sawinski spoke about the 
experiences they both had in analyzing cocaine as 
chemists. 

Mr. Abbott said he had some instruction, as I 
recall, at some Drug Enforcement Administration 
School, or it may have been the agency that pxeceded 
that agency; and then he said that throughout his 
work, through his experience, he was able to express 
an opinion as to what a particular substance was. 

Now, the mere fact that I determined that a 
witness is qualified to express an opinion doesn't 
mean you have to take that opinion. You can disregard 
it if you feel he wasn't qualified and that he shouldn't 
even have come before you. I don't pass on the 
weight of the testimony, I just determine whether you 
should see it at all and you determine whether you 
will give the expert opinion any weight. The expert 
witness' opinion should be weighed, and you weigh it 
just like any other testimony. All the factors I 
have just suggested to you concerning weighing the 
credibility, the believability of witnesses, applies 
to expert witnesses, of course. 
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Whlla we are on the question of expert 
w ^- tn *®*** 4UM * while their testimony relates to 
substances that were admitted into evidence, I 
charge you that you may consider the circumstantial 
evidence concerning the substances that were a (bait ted 
into evidence and the substance that Special Agent 
Abbott testified to concerning Count Two on November 20, 
1973. As circumstantial evidence you may consider 
the price paid, if you credit the testimony, or the 

negotiated, the use of code names, the surrepti¬ 
tious manner in which the parties negotiated, the 
surreptitious and secret manner, if you believe it 
was, in which their meetings were conducted. All of 
these are circumstances that you may consider in 
arriving at a determination on what the substance is. 

In other words, the Government must prove that the 
substance was cocaine and prove it beyond a reasonable 
doubt. But that proof does not require, and it is not 
essential to support a determination that the substance 
w oocaiae, that expert opinion be presented; you 
can make such a determination based on all the 
evidence in the case. 

(Cont'd on next page.) 
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Charge of the Court 

In this case, the defendant Bermudez and the 
defendant Diaz-Martinez took the stand and testified. 

A defendant who wishes to testify is competent 
as a witness. You must judge the credibility of his 
testimony in the same manner as any other witness. 

The defendant Jorge Vivas did not take the stand. 
The law does not compel a defendant in a criminzil case 
to take the witness stand and testify. No presumption 
of guilt may be raised, and no unfavorable inference of 
any kind may be drawn by the failure of a defendant to 
testify. 

A defendant who has been previously charged may 
rely on the failure of the Government to prove its case. 
It would be improper for you to discuss the failure of 
the defendant Vivas to take the stand. 

Now, Mr. Dias presented three witnesses as char¬ 
acter witnesses: The Reverend Hipolito Melendez and 
Alcira Gaitan and Mercedes Gaitan — 

MR. MAHLER: Your Honor, those were Bermudez's 
witnesses. 

THE COURT: I am sorry. I am glad you told me. 
And the jurors recall it better than I do. They were 
shaking their heads. 

Bermudez. 

6.2 






Charge of the Court 


1732 


where the defendant has offered evidence of gooq 
general reputation for truth and veracity or honesty 
and integrity, or as a law abiding citizen, the jury ■ 
consider such evidence in the case. Evidence of the 
defendant's reputation inconsistent with those traits 
of character ordinarily involved in the commission of 
the crime charged may give rise tc a reasonable doubt, 
since the jury may think it's improbable that a person 
of good character and with respect to those traits 
would commit such a crime. 

Now, Manuel Fiffe and Luis Felipe-Miranda testi-} 


fied that they participated in the crime charged. The) 
do not become incompetent to testify in the trial be¬ 
cause they say they participated in the crime charged. 
They are classified as alleged accomplices. 

The testimony of an alleged accomplice alone, >il 
believed by the jury, may be of sufficient weight to 
sustain a verdict of guilty, even though not corrobo¬ 
rated, or supported by other evidence. 

Now, whether or not their testimony is corrobo¬ 
rated or supported by other evidence is a question for 
you to decide. But I am Charging that even if Fiffe*s and 
Miranda's testimony a3 alleged accomplices is not coercfa- 
ora ted or supported by other evidence, their testimony 
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alone is enough to support a verdict of guilty. Howevei}, 
the jury should keep in mind that such testimony is al¬ 
ways to be received with caution and weighed with great 
care. Their testimony is not to be considered by you 
as you might consider any ordinary layman's testimony. 

You must recognize that they say they participated in 
the crime charged. You should never convict a defendant 
upon the unsupported testimony of an alleged accomplice 
unless you believe such unsupported testimony to be true 
beyond a reasonable doubt. 


Mr. Miranda was convicted of a felony. That mear»B 
he was convicted of a cime that is punishable by a prison 
term of more than one year. A prior conviction does not 
render a witness incompetent to testify, but is merely a 
circumstance which you may take into consideration in 
determining the credibility of the witness. It is the 
province of the jury and the jury alone to determine the 
weight to be given to the prior conviction. 

If a witness is shown to have testified falsely 
as to a material fact knowingly, you may disregard all 
that witness' testimony, on the theory he is unworthy — 
he or she is unworthy of belief. On the other hand, the 
jury has discretion to accept the portion of that witness' 
testimony that the jury believes is credible. That 
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what he knows about the case, to go over that testimony 
with the prospective witness, to go over it in question 
and answer form. 

And it's my opinion that a lawyer has the obliga-j 
tion of doing that to properly prepare for trial. 

Vie turn to the Charge in the Indictment. Now, if 
you compare the Indictment with the Memorandum of Verdict, 
you will find other names mentioned. Well, the other 
names have been identified as Fiffe, bianco and Miranda 
The testimony is that Fiffe and Miranda pleaded guilty. 
There is no evidence in the record as to why Blanco is 
not before you. And that's not for your consideration. 

It's not your concern. 

The defendants before you are Bermudez, Vivas and 
Martinez. And the question before you is whether the 
Government proved the guilt of the defendant by proof 
beyond a reasonable doubt. Hut I will read the indict¬ 
ment in its original form, and you will have it before 
you. 

Count One says: 

"On or about between the 31st day of October, 197| 
and the 1st day of May, 1974, both dates being approxi 
mate and inclusive, within the Eastern District of New 
York and elsewhere, the defendants Eduardo Bermudez, Jor^e 
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Vivas also known as Jorge Posos, Israel Diaz-Martinez, 
Manuel Piffe also known as Pfiefel* Victor Blanco also 
known as Red* and Luis Felipe Miranda* together with 
Juanita Dias also known as Jenny* herein naned as a co- 
Conspirator but not as a defendant* and other, did know-f 
ingly and intentionally conspire to violate Section 841 
(a)(1) of Title 21* United States Code. 

■1. It was a part of said conspiracy that the 
defendants and oo-conspirators would knowingly and in¬ 
tentionally distribute and possess with intent to dis¬ 
tribute cocaine hydrochloride* a Schedule II narcotic 
drug controlled substance. 

a 2. It was further a part of said Conspiracy th^t 
the defendants and co-Conspirators would conceal the 
existence of the Conspiracy and would take steps designed 
to prevent disclosure of their activities*" in violation 
of Title 21* United States Code* Section 846. 

How* I think I an at liberty to tell you that Twoj, 
Three* Four and Five are excised because they don't refep 
in any way to these three defendants* but they do refer 
to Fiffe* Blanco and Miranda. And that's why those 
are missing. 

Count Sixi 

"On or about the 20th day of November* 1973, withjin 
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the Eastern District of New York, the defendants Eduardo 

I 

Bermudez, Jorge Vivas, also known as Jorge Posos, Manuel^ 
Fiffe, also known as Pfiefel, and Victor Blanco, also 
known as Red, did knowingly and intentionally possess 
with intent to distribute approximately one-half kilogra^n 
of cocaine hydrochloride, a Schedule II narcotic drug 


controlled substance," in violation of Title 21, United 
States Code, Section 841(a)(1), and Title 18, United 
States Code, Section 2. 

Now, the reference in the Indictment to Title 21 
and Title 18: 

Title 21 is captioned Food and Drugs. And Title 
18 is Crimes ai.d Criminal Procedure. 

The Congress determines what is a crime. And 


on October 27, 1970, the Drug Abuse Prevention and Cont] 
Act of 1970 became law. And it became effective May L, 
1971. 

The Congress as a matter of policy established 


rpl 


certain strict controls for the supervision of the 
importation, manufacture, transportation, sale and dis¬ 
tribution of certain drugs. 

Section 812 of Title 21 established certain 


Schedules. Cocaine hydrochloride was incorporated in 
Schedule II. Schedule II established the Schedule on 
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these finding*. 


"The drug or other substance has a high potential 
for abuse. 

"The drug or other substance has a currently ac¬ 
cepted medical use in treatment in the United States or 
a currently accepted medical use, with severe restrictions. 

"Abuse of the drug or other substances may lead 
to severe psychological or physical dependance.” 


ing: 


Under Schedule 11(a)(4), it describes the follow¬ 


"Cocoa leaves and any salt, compound, derivative. 


or preparation of cocoa leaves, and any salt, compound, 
derivative, or preparation thereof which is chemically 
s^ttivalent or identical with any of these substantives.' 


(continued on next page.) 
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And I charge you that cocaine hydrocloride 
cornea within that definition. 

Congress also provides under Section 841(a) 
of Title 21 the following: 

It shall be unlawful for any person knowingly 
or intentionally to possess with intent to distribute 


A 


a controlled substance. 

That is a section upon which Count 6 is based. 


It's called the substantive count. 

Count 1, however, is a conspiracy count. And 
in very brief language. Section 846 describes the 
conspiracy. 

It says, "any person who attempts to or conspired 
to commit an offense defined in this subchapter" 
violates the section. 

There is a difference in concept between a 
conspiracy and what we call a substantive count, violat Lng 
a specific prohibition, 841, you shall not possess 
with intent to distribute cocaine, ind the conspiracy 


section which says, it's a violation or law to conspire 
to enter into a conspiracy to violate the law. 

You see, that is a general term. So we call 
it the conspiracy statute, what the law condemns and 
proscribes, prohibits in a conspiracy is the entering 
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It 1. not Mouuiy for th. Government to prove 
tk * t " * COUM<J «ot««Uy possessed cocaine in th. 

of conspiracy to po. M .. cocaine. while 
substantive count that Cargo. possession of cocaine 
with intent to distribute, if. vital to the Government 

to prOT * th * t **>• «>cu.od possessed the cocaine. 
It 1. just a slight variation of that, when 1 come 
to the substantive counts, I will charge you on aiding 
and abetting, the possession with Intent to distribute, 
■nt let's deal with the conspiracy count. 

*“t is a conspiracy? If. an agr^nsnt. it's 
nn understanding. It's bw properly describe a, . 
crlainal v«t«*a similar to . oo—rcial venture, if. 
•n agreement between two or more to ccsaait an unlawful 

act. Those who era members of the conspiracy are callsd 
conspirators. 

A conspirator is a kind of partnsr in the 
enterprise. a conspiracy is a partnership in a criminal 
~ture in which each member become, the agent of 
•wery other ashber. 

Mere association* the being together of two 
people, the mere similarity of their conduct does not 
make for a criminal conspiracy. People have a right 
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to assemble to discuss matters. If you find one partly 
to have been a member of a conspiracy, the mere fact 
that the accused associated with that member is not 
enough. The mere fact that an accused was present 
at the time the conspiracy was in operation and even 
knew of the conspiracy is not enough. 

You’ll see that it is necessary for the 
Government to prove beyond a reasonable doubt that th^ 
accused participated, in some way entered the 
conspiracy, promoted the business of the conspiracy 
before you can say that an accused became a member of 
the conspiracy. 

More than that, the Government must prove beyon<^ 
a reasonable doubt that that activity, that that 
participation was knowing and willful. 

In other words, that the accused was aware that 
the parties were dealing in cocaine. And that knowing 
that the parties were dealing in cocaine voluntarily 
and intentionally entered into the business, the 
conspiracy, knowing that it was a violation of law. 

The Government doesn’t have to prove that the 
defendant knew this specific section of law that was 
violated, but knew that it was a violation of law to 
deal in cocaine. It is not necessary for the Govemni 


ent 


622 




1742 


4 Charge 

to prove that the parties sat down and entered a 
formal agreement; that the parties knew all the methods 
that the business was to use in order to succeed to 
accomplish the purpose. It is not necessary for the 
Government to prove that the conspirators knew one 
another. All that must be proved is that the members 
in some way or some manner — and it could be the 
manner in which they dealt — the Government must provs 
beyond a reasonable doubt that the members of the 
conspiracy in some way or some manner or through 
some contrivance positively or tacitly came to a rautuaL 
understanding to try to accomplish the unlawful scheme 

or plan; in t* 1 * 8 case » the d e alin< l in narcotics. 

What the evidence in the case must establish 
beyond a reasonable doubt is that the conspiracy was 
knowingly formed; that the parties to the conspiracy 
were aware that they were dealing in cocaine, and that 
one or more of the means or methods described in the 
indictment ware agreed upon to be used in an effort 
to accomplish that purpose. 

In order to bring an accused into the conspiracy, 
once the Government proves the conspiracy as alleged 

in the indictment is established, the Government must | 

. 

prove beyond a reasonable doubt that the accused 
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5 Charge | 

knowingly and willfully entered into that conspiracy; 
that knowing the unlawful plan, that he advised, 
assisted or does something that aids the conspiracy 
in its business. 

Now, one who knowingly and willfully joined an 
existing conspiracy is chargeable with all the 
activities of the conspiracy from the beginning. 

In determining whether a conspiracy existed, 
the jury should consider the actions of all the alleged 
participants. However, in determining whether a 
particular accused became a member of the conspiracy, 
you may consider only that accused acts and statements, 
In other words, if the witness Fiffe testified he 
spoke with Miranda or Ilr. bianco and one of the 
accused names were mentioned or his activities described 
you may not use that testimony to determine whether 
the accused entered into the conspiracy. And you 
shouldn't confuse that with what I charqe you on 
statements made outside the presence of the accused. 

Vou see, criminal liability is a personal 
liability. The Government must prove by the testimony 
of what a defendant himself said or did by proof 

t 

beyond a reasonable doubt in order to bring a defendant 
into the conspiracy. Now, once he is brought into the 
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conspiracy, thsn anything another member of the 
conspiracy says or does during the term of the conspinc 
and to promote the cocaine business is chargeable agaiis 
that accused. 

If you think about it, you will understand the 
fairness,. They are two separate and distinct principles 
One is a question of how to deal with the evidence. 

The other is a q usstion of whether a defendant is a 
member of the conspiracy. You cannot charge the 
accused with acts or statements outside his presence 
of which he knows nothing unless and until you first 
find that he Vas a member of the conspiracy. And 
that in turn depends on whether the testimony supports 
probf that he entered into the conspiracy, which is 
another way of saying, testimony of what that accused 
said or did. 

(Continued on next page) 
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THE COURT: (Continuing.) W*. talk about 
conspiracy, we might think of three partners in some 
business all doing pretty much the same work and 
sharing equally in the profits. 

Well, not every legitimate partnership is 
structured that way. There are partnerships in 
which there are executives; then you have some 
partners who are almost like stockholders and we 
call them limited partnerships. 

The kind of conspiracy charged here was 
described as a chain conspiracy. Mr. Kimelman 
described it and by repeating what he said, it is not 
intended to give any substance whatsoever or support fjor 
his summation or his argument. Tt is only to 
describe the type of conspiracy described in thi3 
indictment. He described Mr. Fiffe's participation 
as a distributor, working under the boss of the con¬ 
spiracy, Diaz-Martinez; Miranda was a delivery boy andj 
Bermudez and Vivas were suppliers and that Blanco was 
an intermediary of some kind, a broker, possibly, and 
that Juanita Guzman, also known as Diaz, kept the 


cocaine in her apartment and packaged it. 

In a chain conspiracy different participants 
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operate at different levels, it is not necessary 
to prove that the accused knew evt _y level of 
operation or knew the identity of the individuals 
performing those duties. 

It is necessary for the Government to prove 
that each one in the chain of operation in a chain 
conspiracy understood that the success of the business, 

of the conspiracy, depended on each one performing his 
duties. 

When the conspiracy terminated is a fact 
question for the jury. I found as a matter of law 
that it had already terminated by June 14, 1974. So 
I instruct you that you cannot find a conspiracy 
existed on or after June 14, 1974. The important 
thing is that once the conspiracy terminates then the 
business is over, then one partner can no longer 
speak for another. It is only during the period 
of the conspiracy. 

In order for the Government to sustain the 
charge in Count One, the conspiracy charge, the 
Government must prove all the following essential 
elements of the crime of conspiracy: 

One: That the conspiracy described in the 
indictment was wilfully formed and existing at the 

627 
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I 


time alleged for the purposes alleged in the indict¬ 
ment, to wit, to knowingly and intentionally distri- 
but and possess with intent to distribute, cocaine 
hydrochloride; 

Two: That the accused knowingly and willfully 

| 

entered into the conspiracy. And I told you that that 
means that the Government must prove bevond a reason¬ 
able doubt that he was aware of what the business of 
the conspiracy was and being aware of the conspiracy 
voluntarily and intentionally took part, participated 
in it, knowing that it was a violation of law; 

Three: That one of the conspirators, thereafter 

knowingly committed an overt act and that means that 
one of the conspirators, one of the members of the 


conspiracy, aware of what he was doing, committed 
an overt act. 

An overt act is something that is visual or 
something thae you can hear. It does not necessarily 
mean that it must be a criminal act. The Government 
does not have to prove an actual sale. Tt could be 
as innocent as or innocent looking or appearing like 
making a telephone call but if the telephone call is 
to call a customer or to arrange for a negotiation 
for a sale and it was done while the co-conspirator 
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"•* aware of what he was doing, then it was an act 
performed by a co-conspirator, a knowing act, and; 

Pourth: That such overt act was knowingly 
done and in furtherance of some object or purpose 
of the conspiracy as charged and again that means 
that not only must it be done knowingly but it must 
be something to further the business of the conspiracy. 

Count Six charges the defendants Bermudez and 
Vivas with possession of a half a kilo of cocaine 
hydrochloride. 

The Government must prove beyond a reasonable 
doubt that the accused was in possession of approxi- 
a ***** Kilogram of cocaine hydrochloride, the 
Government does not have to prove the exact amount; 

Two, that the possession was knowing and 
intentional and with intent to distribute. In other 
words, that it is the criminal intent that the 
Government must prove: first that the accused knew 
that the substance was cocaine and, of course, vital 
to that the Government must prove beyond a reasonable 
doubt that the substance was cocaine; and that the 
defendant or the accused knew that he was in possession 
of oocaine, and that it was possessed with intent to 
distribute. That means that it was not for personal 
use, that it was for purpose of sale. 
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Now, the law recognises two types of posses¬ 
sion; actual and constructive possession. A person 
wno knowingly has direct physical possession of an 
article has actual possession. 

As I hold ny glasses, they are in my direct 
control, that is actual possession. A person who 
although not in actual possession knowingly has both 
the power and intention at a given time to exercise 
dominion or control over a thing either directly 
or through another person or persons is then in 
constructive possession of it. 

For example, if my glasses were in my chambers 

, 

or at the optician and being repaired and I could 
direct the disposition of it, the return of it, the 
sale of it, the destruction of it then I have con¬ 
structive possession. 

Now, possession may be sole or joint. If I 
had the joint funds of Mr. Adler and myself, let us 
say $'100 belonged to us and I put it in my pocket, 
that would be joint possession and T would have actual 
possession and he would have constructive possession. 

I charge you that conspiracy, a conspiracy 

I 

charge is a charge that the accused entered into 
some agreement to perform an illegal act, while the 
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substantive charge is actually the illegal act. 

In a case where two or more persons are charged 
with, the commission of a crime, the guilt of any 
defendant may be established without proof that he 
personally did every act constituting the offense. 

Section 2 of Title 18 referred to in Count 2, 
says in part as follows: 

"Whoever commits an offense gains the use or 
aids, abets, counsels, commands, induces or procures 
its commission is punishable as a principal. Whoever 
willfully causes an act to be done which if performed 
by him or another would be an offense against the 
United States is punishable as a principal." 

In other words, every person who willfully 
participates in the commission of a crime may be 
found to be guilty of that offense. 

Participation is willful if done voluntarily 
and intentionally and with specific intent to do 
something which the law forbids. In order to aid 
and abet another to commit a crime it is necessary 
that the accused willfully associate himself in some 
way with the criminal venture and willfully partici¬ 
pate in it as he would in something he wishes to brine 
about. That is to say that he willfully seek by some j 
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act or omission of his to make the criminal venture 

i 

succeed. 

You, of course, may not find either defendant 
guilty of aiding and abetting unless you find beyond 
a reasonable doubt that every element of the offense 
as defined in these instructions was committed by 
some person or persons and that the defendant partici¬ 
pated in its coosnission. 

How, that may be confusing. Every time 1 charge] 
in a conspiracy and I also charge aiding, I say, "I 

I 

hope it is clear in the jury’s mind." It sounds very 
much like some of the things I said when I talked about 
the conspiracy. 

The best way I can define it is on a theoretical 
basis. In a conspiracy the substantive crime for which I 
the conspiracy has been established need not be proved. 
It is the agreement between two or more plus an overt 

act committed knowingly by one of the co-conspirators 

- 

in furtherance of the conspiracy. 

In order to find someone guilty of aiding or 
abetting, the Government must prove beyond a reasonable 
doubt that that crime for which he is charged with 
aiding and abetting was committed. 

In this case, the Government must prove beyond 
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I 

a reasonable doubt that the crime of possessing with 
intent to distribute a half kilogram or about a half 
kilogram of cocaine was coeeri.tted. Otherwise, the 
accused could not be found guilty of aiding and 
abetting. 

Now, you are about to be excused, you will be 
going home. There are just a few more instructions 
and I will excuse you for a few moments while I talk 
to the lawyers. “ 

Something was said about the future of the 
defendants if you find them guilty. That is not your 
concern at all. Tou just determine whether the 
Government has proved its case beyond a reasonable 
doubt. Punishment is up to the Court. So you are free 
from that concern. Do not let it bother you. 

The verdict must be a unanimous verdict. Each 
juror must decide the case for himself or herself. 

The jury verdict, the jury process is a 
deliberative process, an exchange of ideas, a 
discussion of the evidence. No juror has the right 
to refuse to talk to his fellow jurors about the 

^ I 

evidence in the case. He violates his oath if he oomes 
to the jury room and says, "I have decided this case 
and when you ladies and gentlemen agree with me you 
will have a verdict." 
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He cannot take an Intransigent position such 
as that and neither does he have the right to abandon 
his obligation to decide the case for himself. He 
will violate his oath if he says, "Well, they call 

i 

me Goodtime Charlie or Goodtime Sue and I never argue; j 
when you agree on a verdict I will go along with the 
majority." That is not right either. 

You should discuss the evidence in the case 
with a view to arriving at an unanimous verdict. If 
you have arrived at a tentative verdict and after an 
exchange of ideas and viewing the evidence you feel you 
are wrong, you were wrong in the first place, do not 
hesitate to take a different position. 

During your deliberations you may have some 
occasion to communicate with the Court and it will 
all be done by your foreman. If you want to hear 
any evidence in the case try to be specific, try to 
give the subject matter, the witness, if you can, 
direct or cross. 

As I indicated, I will not give you the quick 
response I would like to but I may be otherwise 
engaged and I would have to release myself from that 
and then find the material you want. I will read you 
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what I think you want and nothing else. If you want 
any of the exhibits ask for them. None will be sent 
In without request. 

If you want all exhibits, all exhibits will 
go In. If you want specific exhibits, ask for them 
and they will go In. 

During your deliberations, I am not Interested 
In how you stand at any particular time. I am not 
Interested that you are slx-to-slx or eight-to-four 
or eleven-to-one. I am Interested In when you have 
arrived at a unanimous verdict and when you have 
arrived at a unanimous verdict the foreman will say, 
"We have a verdict." Do not tell me what it Is. 

I 

i 

I will call you into the courtroom and ask 
you to stand. Kiss Foreman, and I will ask you, "How 
do you find Eduardo Bermudez, guilty or not guilty? 

How do you find Vivas, guilty or not guilty, or 
‘Martinez, guilty or not guilty?" 

Then I will go to Count 6, "How do you find 
Bermudez, guilty or not guilty,"etc. and you will rend 
your v-rdlct. Then I wll- ask Juror No. 2, "Did 
you hear the verdict rendered by your Foreman; Is 

that your verdict?" And so on up to 12. When everyon 

1 

has answered in open court and said, "Yes," then we 
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know It Is the verdict of this trial and it becomes 
a verdict. 

I would ask you to leave the courtroom for 
Just a few moments, I want to talk to the lawyers and 
then I will call you back into the courtroom. 

(The Jury withdrew from the courtroom at 5:35 
o'clock p.m.) 

THE COURT: Judge Harold Stevens is in my 
chambers. I had an appointment with him at 5:30. 

I would like to go in and tell him that I have to come 
back and take some exceptions to the charge, if you 
he hem. 

Are there exceptions? 

MR. KIMELMAN: I have no exceptions. 

MR. MATARAZZO: " have n" exceptions to the 

charge. 

MR. MAHLER: I have two. 

THE COURT: How long will you take? 

MR. SUTTON: A few minutes. 

MR. MAHLER: Just a couple of minutes. 

THE COURT: Let me tell him I will be with him 
in flvp or ten minutes. 

(After recess. OUt of the hearing of the Jur;.) 
iiR. "UTTON: I respectfully 3ugge3t , your Honor, 
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and take exception to the charge with respect to 
the expert that you had ruled as a matter of law 
that these — Mr. Abbott, the two chemists were 
experts. 

Could you expand as you did at the trial itself 
where you said your opinion at the point as a matter 
of law that they were expert has nothinr to do with 
4 whether they are exnerts and that's solely a fact 

question which the ,lury ha3 to consider and determine 
based upon what they have heard in the evidence. 

THE COURT: Anything else? 

MR. SUTTON: I respectfully except to that 
charge that circumstantial evidence, which you gave 
three txample3,would solely be a basis upon which to 
find that the item under the conspiracy count was 
cocaine. 

I respectfully submit that the items that 

N 

you have given are not inclusive, not sufficient, 
misleading and that in fact there must be a finding 
that the item that they are charged with i 3 in fact 
cocaine and that they must find it was cocaine hydro- 
» chldride t-at they had the conspiracy about, that 
the agreement as to the conspiracy charge was as tc 
possession to distribute the cocaine, if they find 
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Mr. Abbott could not in fact tell Just by looking 

or the tests he made and simply that 

THE COURT: This is the charge you want me to 

give them. 

MR. SUTTON: These are the objections I am 
making;if you «nt I can give It to you. 1 didn't 
write it down. 

THE COURT: What you are saying is I didn't 
charge them the Government must prove it is cocaine, 
MR. SUTTON: It is ray opinion that I don't 
believe you have expressed sufficiently clearly 
the COURT: Did I say the Government must 
pro've it is cocaine on the substantive count? 

MR. SUTTON: Yes. 

THE COURT: You are saying the Government must 

prove this by expert testimony?. 

MR. SUTTON: As to the substantive count, yes. 

THE COURT: It may not be proved by circum¬ 

stantial evidence. Is that what you are saying? 

MR. SUTTON: What I say is that the circum¬ 
stantial evidence examples which you have given are 
certainly not inclusive and I do say additionally 
to that that these factors that you have given to 
the circumstantial are not 

G33 
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THE COURT: Anything else? 

Go to the next thing. 

MR. SUTTON: I except to your statement 
the jury where you told them you are not to concern 
yourself why Blanco is not before you. I believe the 
evidence is before you that Blanco pleaded guilty. 

Mr. Vivas stated they made the same deal with 
Miranda. 

THE COURT: Is it true they said Blanco 
pleaded guilty? 

MR. KIMELMAN: The testimony to my recollection 
is they all sat down with the lawyers and they all 
decided to plead guilty but I don't believe there is 
any testimony beyond that. 

Mr. Blanco went ahead and pleaded guilty. 

MR. MAHLER: I'd object to a charge like that. 

THE COURT: If it is in the evidence why should 
I not tell them Blanco pleaded guilty? I forgot 
there was any testimony that he pleaded guilty. 

MR. KIMELMAN: There is testimony that they 
all sat down and decided to plead guilty. 

THE COURT: I will tell them that. I don't 
know how it will help you. If it is in the evidence, 
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I will tell them. 

MR. SUTTON* What I have before me is you said 

why Blanco was not before you. 

* 

THE COURT* You have won your point. 

MR. SUTTON* I may withdraw the point. 

THE COURT: You want to argue it and withdraw 

it? 

MR. SUTTON* There may have been a confusion 
by the jury, this is the point I am trying to make. 

I made a point on summation as to Blanco for testi¬ 
monial purposes. You have taken this to mean about 
Blanco for pleading purposes. 

t 

THE CdURT: What do you want me to do? I said 
I will tell them Blanco pleaded guilty. He is still 
not before them. I will tell them Blanco pleaded 
guilty because it is in the testimony. 

Do you want that? 

MR. SUTTON* May the — 

THE COURT* Next point. 

MR. KIMELMAN* Something came to my mind. You 
also qualified, I believe. Special Agent Greenan as an 
expert — 

THE COURT* Greenan? 

f 

MR. KIMELMAN* Yes, as an expert to determine 
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these were implements used in the cocaine business, 
the scissors from Mr. Vivas' house. 

THE COURT: i an not going back over that. 

I know I didn't. 

MR. SUTTONi I except to your reading the 
statute literally. 

the COURT: You don't want me to read it? They 
shouldn't know it? Go ahead. 

MR. SUTTON: You charged at one point that the 
agreement was to be as to a criminal venture to commit 
an unlawful act. 

I would respectfully ask that the unlawful 
act be the specific unlawful act of the intent to 
possess, of the possession with intent to distribute 
cocaine hydrochloride. 

THE COURT: I read that at one point in the 

charge. 

MR. SUTTON: Another point you omitted and 

* 

there might be a confusion. 

THE COURT: Go ahead. 

MR. SUTTON: You spoke of a chain of conspiracy, 
a chain conspiracy. I would respectfully submit that 
it should — these words should have been preceded 
by the word, -alleged" chain conspiracy. 
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THE COURT: Next. 

MR. SUTTON: I except to your charging with 
respect to your example on constructive possession 
using your glasses as the example. 

It raises the question — 

THE COURT: Should I have used your glasses? 

MR. SUTTON: No. 

It raises the question of ownership and there¬ 
fore, there should be a charge that the defendants 
must be found beyond a reasonable doubt to own, to 
have owned the cocaine. 

THE COURT: Next. 

MR. SUTTON: That's all I have. 

THE COURT: All the exceptions are denied 
except that I will charge them that — I will remind 

that them Blanco pleaded guilty. 

MR. MAHLER: I object to that portion of your 
charge concerning the weight to be given to the 
testimony of the co-conspirators and I request that 
you charge in the language of United States v. Padgett 
and United States v. Gonzalez. 

THE COURT: Denied. 

MR. MAHLER: I request a charge that the 

defendant Diaz is not charged with the possession 
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of any of the physical items which appear In front 
of the Jury on the Government's table. 

THB+COUtY: Denied. That's another summation. 
If I sum up for the defendant I will have to sum up 
for the Government. 

Didn't you tell that to the Jury? 

NR. MAHLER: No. 

THE COURT: You should have done that. 

NR. MAHLER: I ask your Honor to charge,as 

the theory I have submitted to you in my second requesl 
to eharge simply that the Jury must find beyond a 
reasonable doubt that the — all the illicit acts 
described are part of one conspiracy not portions of 
two conspiracies. 

THE COURT: No. 

I wish I had the latest case but I don't have 
time to look it up, where a Judge charged he had to 
charge on a single conspiracy and they said it was 
too favorable. 

Charges like that do nothing but confuse 

I 

Jurors. If there is a case where the.evidence fairly 
would demonstrate multiple conspiracy I'd be glad 
to do it. 

Where it isn't there, I am not dragging in 
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Appeals' judges have been struggling with it. I am 
trying to figure out what they mean by it. 

Anything else? 

MR. MAHLER: This is a problem not a request 
to charge. But we have submitted a copy of the 
indictment and it, of course, lists Juanita Dias as 
the name of the party known as Jenny. 

THE COURT: That's why in my memorandum of 
verdict T said Juanita Guzman, known as Juanita Diaz. 

MR. MAHLER: T ask you to instruct the jury 
as to what it is. 

THE COURT: I said they determine fact 
questions. I already told them that. They already 
understand. I will do the right thing. 

Call the jury in, please. 

(The jury entered the court room at 5:46 
O'clock p.m.) 

(Cont'd next page.) 
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(At 5t46 o'clock p.m., the jury took its 
in the jury box.) 

THE COURT: Members of the jury: 

I told you that it wasn't your concern that 
Hr. Blanco wasn't before you. I think I also said 
that you don't know what happened with Mr. Blanco's 
case. I may have said something like that. But it was 
celled to my attention that there is evidence that 
Mr. Blanco pleaded guilty in this case, and also 
evidence that Fiffe, Blanco and Miranda had been in 

oosuunication with each other, when they offered the 
plea. 

Now, I just remind you of that, so that you 
kmow there is evidence of Mr. Blanco's relationship 
to this case, and I had overlooked it. 

But again, I say the action is United States 
°* ^■•rica against Eduard Bermudes, Jorge Vivas, 
and Israel Dias Martinez, and your consideration is 
directed to the three defendants before you. 

At this point, we will suspend now till 
tomorrow when you will come in again. 

^° n ^ talk about the case when you come in 
tomorrow, don't talk about the case. I will give you 
farther instructions when you get in, I will call you 
into the courtroom.. There are certain formalities 
that have to be complied with, and then, 
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ten j'clonk, yon will start your deliberations 

Don't think about the case, don't talk about 

it until tomorrow. 

Please leave the papers that 1 gave you, the 
Memorandum of Verdict, and a copy of Count 1 and 6 
in the jury room. The jury room will be locked, and 
you will find them tomorrow morning when you come 

The jury is excused. 

JUROR NO. 4: What time tomorrow? 
the COURT: Ten o'clock. 

I am glad you asked me, you know that means 

ten of ten and so forth. All right. 

Ten o'clock tomorrow, if I ■» not in the court- 

room I am going to be across the hall, I will be in 

the other courtroom. 

(The jury then left the courtroom.) 

MR. MAHLER: May the record simply reflect 

my exception to your refusal to charge? 

the COURT: All requests that are not granted 

by the Court, are excepted to. The rights of the 
defendants to review are specific, we understand 

MR. MAHLER: Thank you. 

— . u session was concludedJ 

(At 5:50 o'clock P.M., the se 
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(The jury is in at 4:15.) 

THE COURT: I have your note. The lawyers 
agree the answer to the question and testimony of — 
having the name Bermudez, there is no such testimony. 
One question definitely for Dias, conversation between 
Miranda and the witness Rivera, employed by, well — 
employed of Diaz as about cocaine. 

Page 1298, direct examination by Mr. Mahler. 

(The Court reads io the jury from the 
transcript.) 

THE COURT: I'd like all questions written out 
because you see, if you and I get into a question and 
answer period, I might say something I shouldn't say. 

I can't tell you what I think of the evidence. I can 
only read it back to you. Sometimes, when you ask 
questions, the lawyeia interpret or misinterpret the 
questions and then I have a feud with them. 

So, I'd like to discuss with them privately 
what your questions are. That is more orderly that 
way. We'll take a recess. 

(The jury is excused.) 


649 







1769 

(At 5:02 p.m., out of hearing of the jury.) 

THE COURT: The jury has sent a note out, "A 
written charge of what is a conspiracy." Mark that as 
a Court exhibit. 

THE CLERK: Court Exhibit 11. 

THE COURT: Any objection to submitting a 
written charge on definition of conspiracy to a jury? 
MR. SUTTON: My instinct tells me to object. 

THE COURT: How do you feel about it? 

MR. MATARAZkO: No objection. 

MR. MAHLER: 1 would like to see what the 

charge is. 

THE COURT: Do you have any objection to a 
written charge given tc the jury on conspiracy separate 
and apart from the rest of the charge. 

MR. MAHLER: No. 

MR. KIMELMAN: NO. 

THE COURT: I think it would be perfectly all 

right. 

The only thing I don't have here is the charge. 

I have another note, "Business cards of the 
record shop." 

May I see what I said in the transcript? 

Here is one business card. 

MR. KIMELMAN: It is not quite clear. 
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THE COURT: It says business cards of the 
record shop. 

MR, KIMELMAN: One business card of the record 
shop and one card in evidence with number and Jorge. 

The number of the record shop. 

THE COURT: Just send that in and see if they 
are satisfied. 

What exhibit is that going in as or what is the 

number? 

MR. KIMELMAN: 22. I 

i 

THE COURT: Give it to the marshal. 

THE COURT: If they want more, if they ask 
questions tell them to put it on a note. 

THE CLERK: Jury note marked as Court Exhibit 12. 

THE COURT: I am going to try to talk them out 
of this because I have an uneasy feeling that they 
may look at this printed word and take a phrase. If 
the whole charge were given to them I probably would 
feel a little better about it but one part of the 
charge I am a little concerned about. 

(The jury entered the courtroom at 5:30 p.m.) 

THE COURT: I would like to comply with your 
request to give you a written charge on conspiracy but 
I have certain fears about giving a written charge on 
part of the charge. 
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I might emphasize that there might be one phrase 
in it that you might hang onto. One juror might read 
the charge and another juror might not. Here I Know all. 
of the jurors will hear it. I would rather repeat or 
practically repeat what I said before and fortunately 
it has just come up from the court reporter and it has 
not been collated so I will just read it and turn the 
pages slowly so I don't upset the order. 

-Count 1, however, is a conspiracy count. And 
in very brief language. Section 846 describes the 
conspiracy. It says any person who attempts to or 
conspires to commit an offense defined under this 
subject chapter violates the section. There is a 
difference in concept between a conspiracy and what we 
call a substantive count, violating a specific section, 
841 . You shall not possess with intent to distribute, 
and the conspiracy section which says it is a violation 
of law to conspire to enter into a conspiracy to 
violate the law. You see that is a general term, so 
we call it conspiracy statute. What the law condemn, 
and proscribes, prohibits in a conspiracy is entering 
into the agreement. It is not necessary for the 
Government to -rove that an accused actually possessed 
cocaine in the charge of conspiracy to possess cocaine 


652 


t 


1772 

While substantive count that charges possession of 
cocaine with the intent to distribute, it is vital to 
the Government' s case that the accused possess cocaine 1 . 
It ie just a slight variation of that when I come to 
the substantive count, and I shall charge you on aiding 
and abetting the possession with intent to distribute. 

Let us deal with the conspiracy count. What is 
a conspiracy? It is an agreement, it is an under¬ 
standing. 

It has been properly described as a criminal 
venture similar to a commercial venture. It is an 
agreement between two or more to commit an unlawful 
act. Those who are members of the conspiracy are 
called conspirators. A conspirator is a kind of a 
partner in the enterprise. A conspiracy is a partner¬ 
ship in a criminal venture in which the acts each 
member becomes the act of every other member. Mere 
association, the being together of two people, the 
mere similarity of their conduct does not make for a 
criminal conspiracy. 

People have a right to assemble to discuss 
matters. If you find one party to have been a member 
of a conspiracy, the mere fact that the accused 
associated with that member is not enough. 

The mere fact that an accused was present at 

653 





1773 

the tine the conspiracy we. in operation end even knew 
of the conspiracy is not enough. You will see that it 
is necessary for the Government to prove beyond a 
reasonable doubt the accused participated in son. way, 
entered the conspiracy, prenoted the business of the 
conspiracy before you can say that an accused became 

a member of the conspiracy. 

More than that, the Government must prove 
beyond a reasonable doubt the activity, that that 
participation was knowing and willful. In othar wor 
that the accused was aware that the parties were 
dealing in cocaine and that knowing that the parties 
were dealing in cocaine voluntarily and intentionally 
entered into the business, the conspiracy, knowing 

that it was in violation of law. 

The Government does not have to prove that the 

defendant knew this specific section of law was 
violated but knew that it -a. a violation of law to 
deal in cocaine. It is not necessary for the Govern¬ 
ment to prove that the parties sat down and entered 
into any fornml agreement, that the parties kn« all 
the methods that the business was used in order to 
succeed to accomplish the purpose. It is not necessal 
for the Government to prove that the conspirator 
knew on. -other. All that must be proved is that th, 
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members in some way or manner, and it could be the 
manner in which they dealt, the Government must prove 
beyond a reasonable doubt that the members of the 
conspiracy in some way or some manner or some contri¬ 
vance, positively or tacitly came to a mutual under¬ 
standing to try to accomplish the unlawful scheme or 
plan, in this case the dealing in narcotics. 

. t 

What the evidence in the case must establish 
beyond a reasonable doubt is the conspiracy was know¬ 
ingly formed, that the parties to the conspiracy were 
aware that they were dealing in cocaine, that one or 
more of the methods described in the indictment were 
agreed upon in an effort to accomplish that purpose. 

! 

In order to bring the accused into the 
conspiracy, once the Government proves the conspiracy 
as alleged in the indictment is established, the Govern' 
ment must prove beyond a reasonable doubt that the 
accused knowingly and willfully entered into that 
conspiracy, that knowing the unlawful plan, that he 
advised, assisted or does something that aids the 
conspiracy in its business. 

Now, one who knowingly and willfully joins an ) 
existing conspiracy is chargeable with all the 

I 

acitivties of the conspiracy from the beginning. In 
determining whether a conspiracy existed, the jury 

655 


i 


1775 

should consider the actions of all the alleged 
participants? however, in determining whether a 
particular accused became a member of the conspiracy, 
you may consider only his acts and statements. 

In other words, if the witness Fiffe testified 
he spoke with Miranda or Mr. Bianco and one of the 
accused's names were mentioned or his activities 
described, you may not use that testimony to determine 
whether the accused entered into the conspiracy and 
you should not confuse that with what I charge you on 
statements made outside the presence of the accused. 

You see, criminal liability is a personal 
liability. The Government must prove by the testimony 
of what a defendant himself said or did by proof 
beyond a reasonable doubt in order to bring a member, 
a defendant, into the conspiracy. Once he is brought 
into the conspiracy and here I don't have the copy, 
once he is brought into the conspiracy then as a 
partner of the conspiracy he is bound by any acts or 
declarations of any member of the conspiracy made durirg 
the time of the conspiracy and in furtherance of the 
objectives of the conspiracy, and you must distinguish 
between those two ideas: One, as an evidentiary 

j 

matter, how to deal with the evidence, but before i ou j 
treat the evidence in that fashion, you must find 
that a defendant entered into the conspiracy, 
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was actually a partner, a member of the conspiracy 
because until that time he is not bound by anything 
that any member says outside his presence without his 
knowledge. 

Now I hope that clears it up. The jury is 
excused. 

(The jury withdrew at 5:40 p.m.) 

THE COURT: I apologise, the last page was 
hidden here. It is here with a note. Here is what I 
said and I don't think it is different than what I just 
told them. I said once he is brought into the 
conspiracy then anything another member of the 
conspiracy says or does during the time of the 
conspiracy and to promote the cocaine business is 
chargeable against that accused. 

If you think about it you will understand the 
fairness. There are two separate and distinct 

I 

principles: One is hew to deal with the evidence fluid 
the other is whether the defendant is a member of the 
conspiracy. You cannot charge an accused of a 
conspiracy outside of his presence of which he knows 
nothing — it should have been which he knows nothing, 
unless and until you first find that he was a member 
of the conspiracy fluid that in turn depends on whether 
the testimony supports the proof that he entered into 
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the conspiracy, which is another way of saying 
testimony of what the accused said or did. 

MR. MAHLER: I would like to request that you 

charge the jury in that fora. 

THE COURT: You want ae to re-read what I just 

said? 

MR. MAHLER: Yes. 

THE COURT: I won’t do it. Lawyers look for 

angles and not fairness. 

(At 5:50 p.m.) 

(out of hearing of the jury) 

THE COURT: Please aark this Court Exhibit 13. 
(So marked.) 

THE COURT: It say.! "We are unable to reach 
a decision." 

What do you suggest, gentlemen? 

MR. MATARA8SO: Are they unable to reach a 

decision on every defendant? 

THE COURT: That is all they say. 

MB. MATARAZZO: I suggest they deliberate some 

more. 

THE COURT: That is a good idea. 

(At 5t51 p.m. the jury entered the courtroom.) 
THE COURT! I have your note saying you are 
unable to reach a decision, but I don't thin* you have 
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deliberated on this long enough. This was almost a 
week's trial and I would like you to continue to 
deliberate. You do not have to arrive at a unanimous 
verdict as to all the defendants on all the counts or 
both counts. If you have arrived at a unanimous 
verdict as to any defendant on any count you may 
report that. I would like you to either go back and 
deliberate tonight or come back tomorrow morning. 

If you think that there is a possibility of 
reaching a verdict tonight I would suggest you 
continue. 

You tell me in a note what you want to do. The 
lawyers spent a lot of time in preparing and it was a 
long trial. If you fail to agree it just means that 
the lawyers will have to do the work all over again 
and there is no reason to suppose that any other jury 
is going to be of better quality and decide it 
differently than you. I think it is important that 
you make an effort to come to a verdict, if you can, 
based on the evidence. 

Suppose you retire to the jury room and tell me 
what you want to do. If you feel can arrive at a 
verdict as to any one defendant as to either count, 
whether you think it would be helpful to continue 


tonight, but if not, whether you feel it is better to 
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come b&ck tomorrow morning. 

(Jury withdrew from the courtroom at 5:55 p.m.) 

(Out of hearing of the jury.) 

MR. SOTTONs I respectfully would except to 
yomr Honor's reference to the long time that the 
attorneys have prepared for the trial and the time we 
have spent. I think that might have been a pressure 
upon these jurors to arrive at a verdict that they may 
not want to arrive at. 

THE COURT: What do you want me to tell them as 
a reason for continuing deliberations? 

MR. SUTTON: I thought if you stopped just at 
the point where you can deliberate further with any 
kind of usefulness then do so and just stop there. 

THE COURTS All right, your exception is noted. 

(At 6:15 p.m., out of hearing of the jury.) 

THE COURT: I have another note stating we are 
staying tonight. I do not know that I will keep them 
after 7:00, but I won't tell them that, gentlemen. 

I intend to let them go and come back tomorrow. 

(Court Exhibit 14, jury note marked.) 

THE COURT: I do not want to tell them that 
because if I do they might feel compelled, there might 
be a claim they were compelled to arrive at a verdict. 

(Out of hearing of the jury, at 6:50 p.m.) 
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THE COURT: I have two notes: Can you call my 
home to inform my husband of having to stay hare? 

The second one is, how did the cocaine arrive 
at the record store according to Fiffe direct and 
cross? 

Can you find that? 

MR. KIMELMAN: I think there is just one page. 

THE COURT: Would it be the time of the phone 

call? 

MR. MATARAZZO: November 20th. 

THE COURT: Yes. 

Anything on cross on that? 

MR. MATARAZZO: If I can be of help, my best 
recollection, and I think it is on the point, is that 
it is either Mr. Abbott saw a stranger deliver it. 

THE COURT: They don't want Abbott's testimony. 
They want Fiffe. 

MR. KIMELMAN: I have found it and it is on 
729. It is on line 17. 

THE COURT: Yes. Just those two lines. 

MR. KIMELMAN: Counsel can correct me, but I 
don't remember any cross on it. 

MR. MATARAZZO: I don't. 

THE COURT: Call them in and I will try to 
answer both questions by telling them that I suggest 
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they come back tomorrow and I will read this to them. 

MR. KIMELMRNi I would request that they stay 

tonight. 

THE COURT: It would take an hour or an hour and 

a half to get their food here. 

(The jury entered the courtroom at 6:50 p.m.) 

THE COURT: First question is how did the 
cocaine arrive at the record store? I will read that 
portion and the lawyers agree that as far as they can 
recall there was only question and one answer, page 729 

line 17: 

"DIRECT EXAMINATION OF MR. FIFFE: 

•Question: Did there come a time when someone 

arrived with a package? 

•Answer: The same man exited the store and 

five minutes later return..J to the store with a 
package containing the half-kilo of cocaine." 

Now, I am sorry, that is not all. On page 728 

line 16: 

•Question: Did there come a time when somebody 

else arrived at the record store that you saw? 

•Answer: Yes. 

"Questions could you describe the circumstances 

involved in that person arriving? 

"Answers Around half an hour later a person 
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arrived and that person had a conversation with 
Bennudez and Vivas. 

"Question: Did you hear that conversation? 

"The Court: Yes or no." 

Now, I suspend at Line 25 on 728 and go to 
Line 9 on 729: 

"That-the half-kilo was coming. 

"Question: Who said that? 

"Answer: The men who had just arrived. 

"Question: Did he say this to Mr. Bermudez? 

"Answer: To Mr. Bermudez. 

"Question: Did you heax* what Mr. Bermudez said 

to this man? 

"Answer: All right, all right, the customer 
was there, the customer being Mr. Barry. 

"Question: Did there come a time when someone 

I 

arrived with the package? 

! 

"Answer: That same man exited the store and 

five minutes later returned to the store with a 
package containing the half-kilo of cocaine." 

I suspended at Line 21, 729. 

My suggestion is we suspend at this point and 
you return at 11:30 tomorrow morning. I would comply 
with your suggestion that you stay except that you 
cannot stay without food and it would take an hour, 

I 
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an hour and a half to get the food ov<sr here and that 
is trouble. 

So I think it is impractical to stay later 
tonight and that is my suggestion. 

Suppose you go back and give me your thoughts 

on it. Who wrote the note here? 

JUROR NC. 9: I did. 

THE COURT: I will wait and see what happens. 
(Out of hearing of the jury.) 

THE COURT: I have a note saying we will come 
back tomorrow. 

(Jury note marked Court's Exhibit 15.) 

(Jury note marked Court's Exhibit 16.) 

(Jury note marked Court's Exhibit 17.) 

(The jury entered the courtroom at 7:02 p.m.) 

THE COURT: We will suspend at this point. The 

case will continue at 11:30 tomorrow. 

It is critically important that you not 
discuss this case with anyone at this point, not even 
on your way to the elevator or subway. When you 
reassemble tomorrow do not talk about the case until 
I find that you are all here and I will put you in the 
jury box and then I will ask you to retire for further 

deliberations. 

You start deliberating at 11:30 at the very 
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place you left off when you are all together. Do not 
talk about the case. Leave all the papers in the jury 
roan and we will lock it up and nobody will disturb 


them. 


Tomorrow morning you will find a menu, because 
I will be able to order your lunch for you and send it 
to you. If you want some cigarettes on your order you 
order it then. 

If any of you would like to make a telephone 
call to tell your spouses or whoever you want to tell 
that you have been delayed and you want to tell them 


you are on your way home, you can use the telephone in 

/V. 

my office. 

The jury is excused./ 

/ 

Ate you all go^ng to the subway qr some going 

** * 

to your cars? ^ 

o. 

All right*' you are excused./ 

<%» . ' , _ 


' 

> - " C 


^ * 

(Jury nftjjdrew 7:05 p*m») 

(Oat o£hearing of %}\e fary.) 

V ^ v 

THE COURT: I wanfc&A. tell the marshal to 

j 

* 

instruct them to go dowrv ti the subway in a group. 

' 4 

I am a little concerned about some of the things that 
are happening around our courthouse. I don't want to 
plant any fear in them because again I will have a 


25 
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cry from the defendant. X don't know whether you can 
possibly go down in the subway with them. 

I want all the defendants and lawyers to remain 


in the courtroom and give the jury five minutes to 
leave the court. 

THE MARSHAL: We will go with than, your Honor 
(Whereupon, the matter was adjourned for the 

day.) 

* * * 
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(At 12:15 p.m. the jury entered the courtroom.) 

THE COURT: Good morning, ladies and gentlemen. 
I'm glad we are all here, although Juror No. 2 had 
difficulty because of the train schedule. We are here 
and that is what is important. 

The jury is excused for further deliberations. 

I think your lunch will be here in fifteen minutes to 
a half-hour so that you can deliberate during your 
lunch hour and that will save some time. 

(Out of hearing of the jury.) 

THE COURT: To save some time, I think you 
ought to take your lunch hour now because I don't thin): 
they will come back with a verdict within the next ten 
or fifteen minutes. 

(At 1:40 p.m., following occurred out of the 

hearing of the jury.) 

THE COURT: We have a note, testimony of 
Special Agents looking in window of clothing store. 

Whose testimony is that? 

MR. KIMELMAN: Special Agent Alieva. 

THE CLERK: Jury note marked Court Exhibit 18 
for identification. 

THE COURT: The next is testimony on what Fiffe 
was paid for working in clothing store. I don't think 
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Fiffe testified but I think Mr. Diaz testified to that. 
Ha said something like $150 or $180. He said it was 
commission. 

MR. KIMELMAN: I see it on page 1347, line 10. 

THE COURT: Is that the only reference to it? 

MR. KIMELMAN: I don't recall asking the 
question on cross. 

THE COURT: All right, if you find anything let 
me know. 

The next says Vivas' cross-examination, Abbott's 
cros6-examination, Fiffe end Miranda. They apparently 
want your full cross-examination. 

Abbott would be on page 455. 

THE CLERK: That is on the 18th and running into 
the 21st. 

MR. MAHLER: Did they ask for Mr. Matarazzo s 

cross? 

THE COURT: Yes, only Mr. Matarazzo's cross. 

On page 824, I have Mr. Matarazzo, no questions 

of this witness. 

MR. MATARAZZO: Of which witness? 

THE COURT: Of Fiffe. 

Is there any place else that you said anything? 



I think 




1789 

MR.KIMELMAN: On page 920, Mr. Matarazzo says he 
has no cross of Miranda. 

THE COURT: Here it is on line 20. 

MR. MATARAZZO: Yes, sir. 

THE COURT: I will tell the jury that Mr. Matarazzc 
has no cross of Fiffe or Miranda. 

Seat the jury. 

(The jury entered the courtroom at 1:50 p.m.) 

THE COURT: The first request is the testimony of 
Special Agent looking in the window of clothing store 
and this is the testimony of Special Agent Alieva 
direct examination by Mr. Kimmelman. 

(The Court thereupon proceeded to read from page 5< 
line 14 to line 8, page 593.) 

THE COURT: Now, on cross-examination on the same 
subject by Mr. Mahler: 

(The Court thereupon proceeded to read from page 5<'’ 
line 18 to line 14 at page 598.) 

MR. MAHLER: I believe there is a little more 
cross on that same subject. 

THE COURT: I intend to read whatl understand the 
subject matter to be. 

MR. MAHLER: I would like you to look at page 599. 

THE COURT: All right. I will continue after 

I 

line 18 on page 598. 
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(The Court thereupon proceeded to read from 
page 598 at line 18 and suspended reading at page 599 

line 17.) | 

THE COURT: Now, page 1347, line 10 I will proceed 

to read at. 

(The Court thereupon proceeded to read from 
page 1347 line 10: 

•THE COURT: How much were you paying Mr. Fiffe? 

•THE WITNESS: Fiffe was getting a commission. 

“THE COURT: How much were you paying him? 

"THE WITNESS: It could be 150, 180, 200, but the 
idee of paying Felippe $125 was because he was on the 
roll and he was on the books and he was paying income 
taxes, you know, to show the Government he was correct." 

How, the third question is Vivas' attorney s 
cross-examination and that is Mr. Matarazzo, 

Mr. Mataraazo so agrees that there was no cross- 

examination of Fiffe or Miranda. 

The following is the cross-examination of Mr. Abbot: 

by Mr. Matarazzo, beginning at line 4 on page 455 to 

line 7 at page 460. 

I will read line 8. 

Mow I will suspend at line 14. 

Now, on page 461 line 4. 

(The Court thereupon proceeded to read frcei 


672 









1791 

page 461 line 4 to lino 11 on page 461.) 

THF COURT: I will go to lino 5 on page 462: 

(The Court thereupon proceeded to read from line 5 
on page 462 to line 13 on 462.) 

THE COURT: Hov;, I will skip to line 18 on page 46 
and suspend at line 5 on page 4 63. 

(The Court thereupon proceeded to read from line 1 
at 462 to line 5 on page 463.) 

THE COURT: I will go to page 467 — I am sorry, t 
460 line 4. 

(The Court proceeded to read from page 468 line 4 
to line 19 at page 471.) 

THE COURT: There is no secret about skipping thes 
pages because the jury v/as excused at that particular 
time and I wouldn't want you to hear it now for the 
same reason. 

I will go to line 5 on page 475. 

(The Court thereupon proceeded to read as 
indicated.) 

THE COURT: That is the end of Mr. Matarazzo's 
cross-examination. 

The jury is excused for deliberation. 

(Jury thereupon withdrew from the courtroom at 

2:15 p.m.) 

(At 3:50 p.m.) 
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THE CLERK: Note from jury marked Court Exhibit 19 

for identification. 

(Out of hearing of the jury.) 

THE COURT: The note is: "Charge, what is a 
conspiracy?" 

I will make one more try at it. Apparently what I 
told them before — 

MR. SUTTON: Maybe if I get my briefcase I can 
say something. 

THE COURT: Apparently they don't understand it. 

I read from the — isn't this where I read directlj 
from the charge book? 

I charged them in some of the language I usually 
use. They wanted it in writing and instead I read it 
to them. I will try to give it to them ir. layman's 
language once more. 

Seat the jury. 

(The jury entered the courtroom at 3:51 p.m.) 

THE COURT: Well, your last note asked me to 
define conspiracy. I have given you a definition a 
number of times and I will try again by saying it 
differently, but, of course, always meaning the same 
thing. It might be helpful to describe it by 
distinguishing it. 

When a defendant or an accused is charged with 
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doing something to violate the law, normally it is a 

specific section. You are prohibited from doing some¬ 
thing. When the charge is that the accused did some¬ 
thing, that charge is, we call a violation, a 
substantive violation and so in this case, in Count 6, 
the defendant Bermudez and Vivas are charged with the 
possession of cocaine. I indicated that type of 
possession was the kind of possession that charged them 
with dealing in it, and the possession was possession 
with intent to distribute. 

The statute says it is unlawful to possess 
cocaine with intent to distribute, and, of course, I 
am not giving you the full charge because the 
Government has to prove that that possession was knowing 
ly and willfully, they are aware of it and that is one 
type of a crime. That is a substantive offense. 

What Congress makes a violation is the getting 
together for the purpose of violating the law with 
intent to violate the law, so that it isn't the 
possession of the cocaine that is prohibited in 846, 
though as I say that is a violation, but it is the 
getting together for the purpose of dealing in cocaine 
and the phrase used in the indictment is possession with 
intent to distribute cocaine; but that is what is meant 


by it. 
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i 

Now, a conspiracy obviously takes two or more 
people. That is a difference, another difference 
between conspiracy and the substantive crime, because 
it is a getting together. We call it an agreement. j 

The Government must prove that two or more 
people and at least one of the accused got together 
for the purpose of going into the cocaine business. 

Now, I also charge you to make sure that the 
Government's proof must show a conspiracy and not 
people — not just getting together and talking 
about non-criminal activities. Make sure that the 
accused didn't just happen to be there innocently 

t 

or by accident. Before you convict anyone for being 
a part of the group that is dealing in cocaine, the 
Government must prove that the party charged, the 
accused, knew that what he was doing, his activity 
if he sat down to talk to someone, if he got on the 
telephone and talked about something, if he drove 
in the car, if he sat down with a prospective buyer, 
that he knew it was part of that group's activity 
to deal in the cocaine. 

Again, that it wasn't by pure accident. 

When I talked about what the Government has 
to prove beyond a reasonable doubt I pointed out 
all the elements of conspiracy that the Government 
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has to prove: 

i 

One, that there was a conspiracy as charged in | 
the indictment. The conspiracy in the indictment 

I 

charges that first, the time — it is on or about and 
between the 31st day of October of 1973 and the 31st 
day of May of 1974, and the purpose, again, as I say, 
was to deal in cocaine. 

The Government must establish that, by proof 
of what all the alleged conspirators said and did, 
as if you view their activities and found, from what 
they said, and from how they said it, the way they 
dealt with each other. Did the Government prove 
beyond a reasonable doubt that they were in the 
cocaine business? That is one element. 

Number two, that the particular defendant, the 
accused charged, knowingly and willfully entered into 
that conspiracy. The proof through the testimony of 
what that defendant did must show what he said or did. 
Do you believe the testimony? Do you believe the 
testimony? Does that testimony show beyond a 
reasonable doubt that the accused was aware that what 
he was doing was participating in the cocaine business!, 
not just accidental and he knew it was a violation of 
law to deal in cocaine. 

The third element, that thereafter one of the 
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members of the conspiracy, any member of the conspiraqy, 
knowingly and willfully committed an overt act and 
that means did anything that was observable, that 

i 

i 

was obvious for the purpose. 

And then, the fourth element, the overt act 
was committed in furtherance of the cocaine business. 

If he took & ride, did he do it to negotiate 
with a buyer, deliver cocaine, to collect the money, 
to deliver the money? 

And was that act in furtherance of the 
conspiracy, the cocaine business? 

So there is nothing mysterious about it. It 
need not be a formal, express agreement. The Govern¬ 
ment does not have to prove that all the members of 

k I 

the conspiracy got together and understood and agreed 
on everything about the conspiracy, and the Government 
doesn't have to show that Mr. A was designated to do 
this work and B to do this work, one to buy the 
narcotics, the other to deliver it and the other to 
sell it. The Government does not have to prove that 
any of the members of the conspiracy knew one another. 
But, what they do have to prove that the party to be 
charged and the defendant understood that there were 
others in the deal, in their group, carrying on this 
business, and that in order for them to be successful 
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everyone had to do their job. Someone had to get 
the narcotics and someone had to package it and some¬ 
one had to get the customers; and someone had to deli^j 
it. The Government must prove that the accused was 
aware of that. 


er 


Now, as I say, if the Government proves all the 
four elements essential to this crime beyond a 
reasonable doubt then you must find the accused guilty. 
If you find they have not proved all those elements, 
then find them not guilty. 

Again, I hope that I have explained it. I know 
coming into court as a jury for the first time, it is 
not an easy concept. Rut, we have been here now for 

I 

two weeks and this is the third or fourth time I 
explained it to you and I hope I got it across to you. 
The jury may be excused. 

(The jury withdrew at 4:03 p.m.) 

(Out of hearing of the jury.) 

THE COURT: I will take exceptions to the charge. 
MR. MAHLER: I take exception to the general 
nature of the charge and I would like to request that 
you charge the jury formally, the same exact manner as 
you charged them originally. 

THE COURT: The same language I gave them 

j 

three times. 
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MR. MAHLER: Yes. I would like you to charge that 
before a defendant such as Diaz-Martinez can be charged 
with the overt act of — 

MR. KIMELMANs This is Government's Exhibit 22 and 

23 which has been returned. 

MR. MAHLER: (Continuing) — Bermudez and Vivas, 
as co-defendants, they must find beyond a reasonable 
doubt that they were part and parcel of one conspiracy, 

one and the same conspiracy. 

THE COURT: You mean Diaz cannot be charged with 

an overt act of Piffe, Miranda or Bianco? 

MR. MAHLER: Unless the jury finds that they were 
all part and parcel of the conspiracy. I request you 
to charge that it was insufficient for conviction to 
find that a party, that one of the defendants knew of 
the conspiracy or that it must be found beyond a 
reasonable doubt that he did something to further that 

conspiracy. 

THE COURT: I charged that already. 

I charged before that they understand this is not 
anything different and is just an explanation of what 

I gave them. 

Anybody else? 

MR. SUTTON: It might be possible that the jury 
may be finding a problem with an agreement to do a 
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specific criminal act or agreement to make a particular 
sale as distinct from agreement involving two going 
into the business of cocaine. I don't know. That is 
just my impression. 

THE COURT: If I knew I would do a better job, too, 
I can only answer the question. 

There is a charge that is in here — oh, we have 
another note which says, we have reached a verdict. 

THE CLERK: Note marked Court's Exhibit 20 for 
identification. 

(Jury entered the courtroom at 4:05 p.m.) 

THE COURT: Madam Foreman, I have your note saying 
we have reached a decision. 

Would you please stand? 

Now, in the case of the United States against 
Eduardo Bermudez, Jorge Vivas, Israel Diaz-Martinez, 
as to Count 1, how do you find the defendant Eduardo 
Bermudez? Guilty or not guilty? 

THE FOREMAN: Guilty. 

THE COURT: How do you find the defendant Jorge 
Vivas, guilty or not guilty? 

THE FOREMAN: Guilty. 

THE COURT: How do you find the defendant Israel 
Diaz-Martinez, guilty or not guilty? 

THE FOREMAN: Guilty. 
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THE COURT: As to Count 6, how do you find the 
defendant Eduardo Bermudez, guilty or not guilty? 

THE FOREMAN: Not guilty. 

TI1E COURT: How do you find the defendant Jorge 
Vivas, guilty or not guilty? 

THE FOREMAN: Not guilty. 

THE COURT: Thank you. You may be seated. 

Juror No. 2, you heard the verdict rendered by 

the Foreman. 

Is that your verdict? 

JUROR NO. 2: Yes. 

THE COURT: Juror No. 3, is that your verdict? 
JUROR NO. 3: Yes. 

THE COURT: Juror No. 4, is that youi verdict? 
JUROR NO. 4: Yes. 

THE COURT: Juror No. 5, is that your verdict? 
JUROR NO 5: Yes. 

THE COURT: Juror NO. G, is that your verdict? 
JUROR NO. 6: Yes. 

THE COURT: Juror No. 7, is that your verdict? 
JUROR NO. 7: Yes. 

THE COURT: Juror No. 8, is that your verdict? 
JUROR NO. 8: Yes. 

THE COURT: Juror No. 9, is that your \erdict.- 

JUROR NO. 9: Yes. 

Juror No. 10, is that your verdict? 
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JUROR NO. 10: Yes. 
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THE COURT: Juror No. 11, is that your verdict? | 

I 

JUROR NO. 11: Yes. 

THE COURT: Juror No. 12, is that your verdict? 

JUROR NO. 12: Yes. 

THE COURT: And so say you all. 

Any motion before I discharge the jury? 

All other motions — I mean challenging the 

verdict. 

Does anybody want to make a motion? 

All right, all other motions can be made at 

another time. 

MR. SUTTON: May I ask to rise and have a 
question put? 

Are you referring to motions to set aside the 
verdict? 

THE COURT: Yes. I will give you until the date 

of sentencing, if you wish. 

MR. SUTTON: Thank you. 

THE COURT: This has been a long trial and I 
know from the time you spent you were very serious and 
very intense in examining the evidence. After your 
discharge which will happen in a few moments, you 
probably will never again sit on a federal jury. It is 
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not because you are not welcome to do it, but only 
because we have so many on the master jury wheel, some 
five or six hundred thousand that it is rare that a juri 
sits in the federal court more than once in his or her 
lifetime. It can happen, but it is almost like a 
lottery. 

This has been an experience for you. You have 
just gotten some view of the way our system works, and 
what a trial is and what it means and everybody takes 
hit':; job seriously, the lawyers, the Court and the jury. 

It is a slow process but it is one that I think 
works. The defendants are safeguarded with traditional 
safeguards that have worked for hundreds of years. 

Not every bit of evidence is entered into the 
case, for example, it is significant that what happened 
in this case, that I may disclose to you now, was not 
brought before you. The witness came in and said that j 
Piffe and Miranda threatened Mr. Diaz, to show a motive 
for testifying, to show he was angry at Diaz, so he 
might have testified falsely is a witness who herself 
is under serious investigation, and when the undercover 
policeman, Mr. Rodriguez came in to testify, I know you 
were not aware of it, she wasn't in the courtroom 
because I asked her bo leave and the undercover agent 
concerned that nhe would recognize him. He was not 
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concerned about recognizing her. 

Now, that could not have been brought before you. 

The question of the dealing in marijuana, on 
that November 20th meeting, the Government wanted to 
introduce proof that they talked about marijuana, too, 
in addition to cocaine, and the Government wanted to 
show that Mr. Bermudez was arrested down in the Eastern 
District of Louisiana, and was involved in a deal that 
involved four and a half tons of marijuana. That could 
not have been brought before you because it was 
important that you determine whether he was guilty of 
this charge. 

Now you determined it free of those collateral 
matters and you can be made aware that there was more 
that could not be brought before you. So all the 
parties are entitled to is fair treatment, to know that 
you looked at the evidence and decided the case on the 
evidence alone. 

Sometimes there is always some lingering doubts 
that I wish there was more, and the Government's burden 
is a heavy burden but it does not go beyond proving its 
case beyond a reasonable doubt. I would agree with you. 
I think they did it. The jury is excused with the 
thanks of the Court. 


(The jury withdrew at 4*15 p.m.) 
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(Out of hearing of the jury.) 

MR. MAHLER: If your Honor's remarks are made 
part of the trial record I move to strike them. I don't 
think an appeal, on appeal we should be burdened with 

your last remark. 

THE COURT: I won't strike it. I believe every 
word I said. 

MR. MAHLER: That may be well, but 
THE COURT: Do you think my statements are 
going to influence the Court of Appeals that there was j 
sufficient evidence? 

MR. MAHLER: I don't think it was well for the 
defendants and 

THE COURT: Do you remember I denied your motion 

to dismiss at the end of the Government's case? Was 

that a view of the case? 

MR. MAHLER: That is something that is part and 

parcel of the trial. 

THE COURT: I don't think they will look at that 
If they don't agree with me, if they think all your 
motions are based on multiple conspiracy and your 
motions to dismiss the indictment on the ground there 
wasn't any testimony, and the Grand Jury sustained the 
indictment, what 1 said at the end of the Government's 
case and what I say now, what I just said to the jury 
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won' t mean a thing. 

No, I won’t strike it and it won't affect your 
appeal. If I thought it would I would say I am not the 
Court of Appeals and not passing on my own determinatior 

and they understand that. 

MR. SUTTON: I think there was a very substantia] 

question and you had Mr. Bermudez' question on the line, 
and you questioned him on the stand as to whether or not. 
he was in fact arrested for this charge that you were 
talking about on marijuana, for four and a half million 
tons, and I think the record shows that there was no 
complaint ever filed against the defendant and 

(continued next page) 
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THE COURT: Mr. Sutton, I agree with that. I 
just said the Government wanted to bring that evidence 
in. 

United States vs. Stadder supports that and I 

told the jury I kept it out. 

MR. SUTTON: I just wanted to say something to j 
that point. I am not saying you don’t have a right to 
say what you said. You have a right to say anything. 

THE COURT: I can't hurt you and I have a 
First Amendment right, the same as you have. 

MR. SUTTON: With respect to the Charge, as I 
was talking you had gotten the note from the jury that 
they had reached a verdict. I was excepting to your 
Charge and T did not go far enough to the point on 
explaining the conspiracy in respect to an agreement 
that is necessarily involved in committing a single 
act as distinguished to an agreement involving a 
conspiracy among the defendants —nd the others. That 
is what I was trying to give you, the point that I was 
trying to bring over. 

I can give you the citation, I think it is 

United States against Porara. 

THE COURT: You are talking about proof as to 
a single act as to whether someone entered into a 
conspiracy? 
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vMR. SUTTON: Whether that is the agreement they 
are talking about when they talk about the conspiracy. 

THE COURT: I think your point is made. 

Anything else? 

Any problem about bail here. 

MR. SUTTON: May we have a continuation of bail. 

THE COURT: Let me have a look at it. 

MR. KIMELMAN: The Government asks that all 
defendants be immediately remanded, particularly the 
defendant Bermudez who is out on $50,000 surety — 

THE COURT: It is not a surety bond. 

MR. KIMELMAN: Secured by $5,000 cash. 

I believe the defendant Vivas is out on a 
$50,000 secured by $2,500 cash and property. 

I 

THE COURT: Vivas is a citizen, isn't he. 

MR. MATARAZZO: He is married to a citizen in 
Immigration right now. 

Your Honor was present at the bail hearing and 
he has been here every time and never moved. They 
have another charge against him. 

THE COURT: Is there bail on the other charge. 

MR. MATARAZZO: Yes, right here in this Court. 

I think it is for $35,000. 

THE COURT: A personal appearance bond. 

MR. MATARAZZO: Personal appearance. His 
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building is put up. 

MR. KIMELMAN: It may be the same building. 

T1IE COURT: That is pretty good security, a 
building. It is his home? 

MR. MATARAZZO: Yes. 

THE COURT: I don't hink one with a family is 
apt to leave and place that in jeopardy. 

I am not so convinced about the others. 

MR. SUTTON: Bermudez, Mr. Bermudez has his 
wife and children here and the passports have been 
delivered to Mr. Kimelman. 

THE COURT: They can be forged and they can get 
a forged passport for $35 downtown. 

MR. SUTTON: He has been here religiously every 
time he has been on call. He has not missed a day. 

THE COURT: I know the argument and it means 
something. If he hadn't been here, if there was a 
history of him taking flight, I would just remand him. 

We take too much of a risk with narcotic de¬ 
fendants and when they are convicted of the offense the 
risk is higher. 

MR. STTON: When I had a belief there might 

be that possibility I said so, but it has been proven 
completely unfounded. 

In other words, all the times he has been around 
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and my conversations with him, I think Mr. Kimelman 
can support this, what I have been saying, my 
has been completely satisfied and I had a doubt, I 
must tell you, I had a doubt in the beginning and I 
was quite concerned and it turned out my concern was 
false and I have spoken to him with his family. 

THE COURT: I saw both of them on the stand and 
I think we have Bermudez and Diaz, we have very 
resourceful defendants here. 

MR. KIMELMAN: That is the difficulty. The 
Government has a very serious problem on both defendani 
and in view of the jury's decision it is difficult for 
the Government to believe that both defendants, if the} 
said they would return they now would not return. 

THE COURT: I wouldn't take their word for it. 

I want to know what they have to gain or lose. 

Vivas hasn't been tested but Bermudez and 
Diaz are both constant liars. I don't know whether 
that meais they would take flight. 

MR. MAHLER: Where would he go? He is as white 
collar as any man that appears before you. 

THE COURT: What does that mean? 

MR. MAHLER: I don't think he should be 
examined in any other light. 

fHE_COURT: Has he got his home put up. 
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MR. KIMELMAN: He has an interest in the premises 
THE COURT: Is your house up for security. 

MU. KIMELMAN: I believe there is some real 

estate here. 

THE COURT: 1 will put him in the same classifij 
cation as Vivas. 

MR. MAHLER: He's not from another country. 

THE COURT: Is he a citizen of the United State^ 
MR. MAHLER: Yes. He has not been to Puerto 

P.ico. He has been here since 1958. 

MR. KIMELMAN: May we have a representation of 

the equity in the property. 

THE COURT: What equity do you have in that 


house. 

THE DEFENDANT MARTINEZ: I paid $29,000 for the 

house and I bought it five years ago. 

THE COURT: How much is the mortgage on it. 

I 

THE DEFENDANT MARTINEZ: $244. 

THE COURT: Practically paid off? I 

THE DEFENDANT MARTINEZ: I wouldn't say that. 

THE COURT: You pay $244 a month? 

THE DEFENDANT MARTINEZ: Yes. 

THE COURT: What is the balance? How much was 

the mortgage originally? 

THE DEFENDANT MARTINEZ: I put $4,500 on it 
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originally. 

THE COURT: That is not — well, that is about 
the same as Bermudez' s $5,000 in cash. 

You are out of business now? 

293 Grant Street is out of business? 

THE DEFENDANT MARTINEZ: It is closed because I 
am not sure, what will happen in my case. 

THE COURT: Are you still in business. 

THE DEFENDANT MARTINEZ: Yes. 

THE COURT: Selling clothes? 

THE DEFENDANT MARTINEZ: Clothes. 

THE COURT: Who fixed bail originally. 

MR. KIMELMAN: You did, your Honor. 

MR. MAHLER: I might point out my client has 
been here on every occasion. 

THE COURT: You said he paid you in full and 
he wouldn't do that if he wasn't going to take off. 

That is good logic. 

MR. KIMELMAN: I submit Mr. Bermudez and 
Mr. Diaz's case, the amount of actual cash or property, 
surety, relative to the $50,000 bond is very low and 
would not be indicative of these — 

THE COURT: Well, how much would be enough. 

MR. KIMELMAN: I think the $50,000 surety should 
be full and covered by cash or property. 
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THE COURT: Fully collateralized? 

If I thought he was that big a cocaine dealer 
I would agree with you but I don't think he is. 

I will continue bail on terms and conditions 

fixed. 

I am mostly concerned about Mr. Bermudez. 

MR. SUTTON: I will try to check up on him 
every day voluntarily without any obligation. 

THE COURT: It does not do any good. If some¬ 
one wants to leave he can call in every day and then 
on a weekend, a Friday he can take off. 

You cannot watch him every day. He will call 
you and I think it is a good faith offer but he will 
call you and you might call the United States Attorney 
and say he is here and he can call early in the morning 
and in the meantime prepare to take off and then one 
Monday morning you won't get a call and you will come 
in and say. Judge, I made it in good faith and I am 
surprised. 

MR. SUTTON: I can check on weekends. 

THE COURT: I don't want to keep a defendant 
without bail unless there is good reason to believe 
he will take off. 

He has many places on earth to go and live 
comfortably. It is not easy to leave. It is only if 
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you have the money and have a place to go to that j 
you might leave. 

The one I am concerned with is Bermudez. 

Vivas — well, he may go back to Colombia and 
that is a risk. He has children here and a wife here 
and I don't know if she would be happy in Colombia, so 
he will take a chance on a reversal, probabLy. I am 
trying to think like they would think. 

MR. KIMELMAN: I don't know for sure. I would 
request if any defendants do have passports that they 
be surrendered. 

THE COURT: That is for sure. 

Do you have a passport. 

MR. MATARAZZO: It is at the Immigration Bureau. 

I think frankly it is at the Immigration. 

THE DEFENDANT VIVAS: I lost my passport. 

THE COURT: More than three years ago? It 
wouldn't be any good unless he validated it. 

How long did you lose it. 

THE DEFENDANT VIVAS: A long time ago. I lived 
in this country for fifteen /ears. 

MR. MAHLER: Mr. Diaz-Martinez does not have a 
passport. 

MR. KIMELMAN: The only difficulty the Government 
has with Mr. Diaz relative to the amounts of his 
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dealings is that we have information that he is also 
dealing in substantial amounts of marijuana. This may 

be a continuing enterprise. 

THE COURT: If it is continuing, bring him in 
again and then I will give it to him on the bail issue. 

I will make sure he is where we can see him. I have a 
suspicion — incidentally, it is one of the hallmarks 
of the cocaine business, that they continue dealing in 
drugs even after they are in jail and convicted. Not 

everybody does, but sometimes. 

It is amazing. If they violate the bail 
conditions the Government will get something for all 
the trouble and expense it went through and I shall 

have gained experience. 

MR. KIMELMAN: The only thing the Government 

would gain is $5,000. 

THE COURT: From where I sit, this is a pretty 
good chance. 

All right, sentencing of course will depend on 
the probation department. I expect all defendants to 
come in on Tuesday, come in with your lawyers before 
4 o'clock and you will be interviewed by a probation 
officer where he will ask you your background, marital 
status, prior working record and your background 
material so that I will have some information when it 


696 





1814a 


1 | 

2 i 

I 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 



comes to determine the sentence to be imposed. 
All right. 

Thank you, gentlemen. 

* * * * 
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